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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and eﬀorts of the Chairperson(s) and speakers, this seminar would not have been possible.
Their names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneﬁcial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a diﬀerent legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staﬀ
Jeﬀrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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AGENDA
Presiding:
Hon. Thomas E. Cauthorn, III, Program Co-Chair, Former Superior Court Judge,
Cobb Judicial Circuit; Cauthorn Nohr & Owen, Marietta
J. Wickliffe Cauthorn, Program Co-Chair, Morgan & Morgan Atlanta PLLC, Atlanta
Speakers:
Louis J. Tesser, Kessler & Solomiany LLC, Atlanta
Lawrence J. Zimmerman, The Law Office of Lawrence J. Zimmerman, Atlanta
Evan W. Jones, Blasingame Burch Garrard & Ashley PC, Athens
Robert Adolph De Metz, Jr., Morgan & Morgan Atlanta PLLC, Atlanta
Kathleen B. “Katie” Connell, Connell Cummings, LLC Atlanta
Hon. John J. Ellington, Presiding Judge, Court of Appeals of Georgia, Soperton
George E. Lee, Lee & Peynado Immigration Law Group, Alpharetta
Adam L. Hebbard, The Law Office of Adam L. Hebbard, Athens
Paula J. Frederick, General Counsel, State Bar of Georgia, Atlanta
Marijane E. Cauthorn, Cauthorn Nohr & Owen, Marietta
C. Nicole Roth Rogers, CDFA, The Rogers Firm, LLC, Marietta
Hon. Craig Laurence Schwall, Atlanta Circuit Superior Court, Atlanta
Hon. Brenda S. Weaver, Appalachian Circuit Superior Court, Jasper
Hon. Stephen G. Scarlett, Sr., Brunswick Circuit Superior Court, Brunswick
Hon. Steven Cecil Teske, Clayton County Youth Development & Justice Center, Jonesboro
Hon. Peggy H. Walker, Douglas County Juvenile Court, Douglasville

FRIDAY, SEPTEMBER 1, 2017
7:30

REGISTRATION AND CONTINENTAL BREAKFAST
(All attendees must check in upon arrival. A jacket or sweater is recommended.)

8:15

WELCOME AND PROGRAM OVERVIEW
Hon. Thomas E. Cauthorn, III

8:30

ATTORNEY PR EPARATION FOR THE FAMILY LAW MEDIATION
Louis J. Tesser, Kessler & Solomiany LLC, Atlanta

9:20

AVOIDING CONTEMPT OF COURT
Lawrence J. Zimmerman, The Law Office of Lawrence J. Zimmerman, Atlanta

10:20

BREAK

10:30

NURSING HOME LIABILITY
Evan W. Jones, Blasingame Burch Garrard & Ashley PC, Athens

11:30

BOOBY TRAPS FOR PART TIME PERSONAL INJURY LAWYERS
(“UM/UIM;” SUBROGATION; LIENS)
Robert Adolph De Metz, Jr., Morgan & Morgan Atlanta PLLC, Atlanta

vi

AGENDA
12:30

LUNCH (Included in registration fee)

1:30

RECENT DEVELOPMENTS IN GEORGIA CHILD SUPPORT LAW
Kathleen B. “Katie” Connell, Connell Cummings, LLC Atlanta

2:15

PROFESSIONALISM IN APPELLATE PRACTICE
Hon. John J. Ellington, Presiding Judge, Court of Appeals of Georgia, Soperton

3:15

BREAK

3:25

IMMIGRATION LAW FOR THE GENERAL PRACTITIONER
George E. Lee, Lee & Peynado Immigration Law Group, Alpharetta

4:15

ADMINISTRATIVE HEARINGS AND PROCEDURE FOR THE GENERAL PRACTITIONER
Adam L. Hebbard,

5:05

CHECKING YOUR ETHICAL PULSE (Video Replay)
Paula J. Frederick, General Counsel, State Bar of Georgia, Atlanta

6:05

ADJOURN

6:30

RECEPTION

SATURDAY, SEPTEMBER 2, 2017
8:15

WELCOME AND PROGRAM OVERVIEW
Hon. Thomas E. Cauthorn, III

8:20

PROBATE COURT: EMERGENCY GUARDIANSHIPS AND
GUARDIANSHIPS OF INCAPACITATED PERSONS
Marijane E. Cauthorn, Cauthorn Nohr & Owen, Marietta

9:10

PROBATE ACCOUNTING
C. Nicole Roth Rogers, CDFA, The Rogers Firm, LLC, Marietta

10:00

BREAK

10:15

JUDGES’ URGENT LEGAL MATTERS PANEL
Hon. Craig Laurence Schwall, Atlanta Circuit Superior Court, Atlanta
Hon. Brenda S. Weaver, Appalachian Circuit Superior Court, Jasper
Hon. Stephen G. Scarlett, Sr., Brunswick Circuit Superior Court, Brunswick
Hon. Steven Cecil Teske, Clayton County Youth Development & Justice Center, Jonesboro
Hon. Peggy H. Walker, Douglas County Juvenile Court, Douglasville

12:15

ADJOURN
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Attorney Preparation for
Family Law Mediation

Louis Tesser, Esq.
Registered Mediator/Attorney
KS Family Law
404-688-2292
ltesser@ksfamilylaw.com
louis.tesser@gmail.com
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The day of mediation is likely the most important day in the case.
Mediation, if done properly, is the last, best chance to settle the case. In family law, the
incentive to settle the case is very strong.
Litigating family law cases all the way for trial is usually a disaster for the family.
It is very expensive and the expense comes at a time when both parties are living on a
fraction of their joint income. We have all seen parents spending their children’s college fund on
litigating custody issues.
Litigation of family law issues is also, inevitably, a process that sharpens conflict.
Parents who need to work together to raise their children are obligated to testify against each
other. This process harms a family’s ability to work together.
Trial is also a time consuming option. We have all seen cases could take years to resolve
and cases that are technically resolved but no one to fester for years in protracted legal conflict.
It is also true that family law litigation is a risky proposition. Any reasonably
experienced family law litigator has been surprised, sometimes profoundly surprised, by
outcomes in court. So much of family law relies on subjective judgment that is virtually
impossible to have a strong prediction of what will happen.
Perhaps most compelling reason to resolve the case by agreement is that benefit that this
imparts on the party’s children.
Logic tell us that kids, who often feel caught in the middle, are damaged by extensive
litigation.
The studies that have been done support this notion:
“Researchers have consistently found that high levels of parental conflict during and after
divorce are associated with poorer adjustment in children.”
“Children fare better if parents can limit conflict associated with the divorce”
Is Divorce Bad for Children? Hal Arkowitz, Scott O. Lilienfeld, in Scientific American, March
1, 2013.
And:
“The manner in which parents resolve conflict has been determined to affect child
adjustment. Chronic, unresolved conflict is associated with greater emotional insecurity in
children. Fear, distress, and other symptoms in children are diminished when parents resolve
their conflicts and when they use compromise and negotiation methods rather than verbal
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attacks. The beneficial effects of these more resolution-oriented behaviors have been reported
whether or not they are directly observed by the child.”
An Overview of the Psychological Literature on the Effects of Divorce on Children, American
Psychological Association, May 2004. http://www.apa.org/about/gr/issues/cyf/divorce.aspx
Therefore, the attorney, the mediator, and the parties have a tremendous incentive to
maximize the day.

“Failed Mediation”

Not every mediation leads to an agreement, nor should it. If it is fairly common on the
news and in other venues to hear that parties “failed to reach an agreement”. This sentiment is
misplaced because there are many situations where an agreement cannot or should not be
reached.
If the parties simply cannot offer something better to each other than the alternative of
proceeding without an agreement then they shouldn’t come to an agreement. While this seems
obvious it should be stated clearly that some cases need to be tried.
The mediation should be committed to finding an agreement if there can be one. If this
process is followed to its ultimate conclusion the mediation is still successful even if there is no
agreement. At the end of a thorough mediation both parties understand their own position better.
They also fully understand the other party’s position, their reasoning, and the evidentiary basis
and that they rely on.
If mediation is done properly, and fails to reach an agreement, then both parties can go
forward knowing that the case cannot be settled. They can prepare for court in earnest, knowing
there is no alternative.

Some basic conclusions:
Treat the process like the big deal it is, and expect much from the process.
Mediation is (or should be) the last, best chance of resolving the case.
Maximize the benefits even if no agreement is reached.
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Going a Bit Deeper: What Mediation Should Be

It is useful to think, first, about what effective mediation is not:

Unfortunately, mediation is not a process whereby everyone becomes kinder, more
enlightened, or altruistic. By the time the mediation happens, the parties are already well
aware that they have a real conflict. The mediation doesn’t usually succeed by convincing the
parties to be more forgiving, or more giving. Agreements are reached when parties believe that
agreement is in their best interest.

Mediation isn’t speculating what a judge would do and forcing that on the parties. The
mediator is not a judge or arbitrator, and realistically can’t know what a judge would do. The
process is very different from a trial or arbitration. If the parties feel that the neutral is acting as,
in effect, a judge, they will be less forthright, especially regarding their settlement posture.
In court, the judge decides; in mediation, the parties decide. The great benefit to this is that
an order that was agreed upon is far likelier to be respected then one imposed by a third party
(e.g., a judge).

Mediation isn’t a cursory inquiry into whether a case can be easily and simply resolved.
In my view, the mediator has a duty to the parties, the lawyers and the system to push and
certainly to work the case. Most cases can be resolved; some just can’t be.

Mediation should be a process designed to maximize the possibility of settling, or to
understand why the case cannot be settled. It is a process in which the litigants should be truly
heard and understood.
It is a time to drill down to the essential facts, and each side’s contentions and their
reasoning.
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R Preparing for Mediation: Attorney
R Prepare for mediation like you prepare for trial? Seems like overkill.
R However, the lawyer should:


Minimally: Have at least a general idea of what the client would like, and
as realistic as possible an idea of what the client might get.
x



Be prepared to justify their client’s position.

Optimally: Have as accurate and complete a marital balance sheet as
possible.
x

Parenting plans, child support worksheets and skeletal agreements
are good.

R Have the key documents, if there are any.
R Be ready to act in your role not just as advocate, but as counselor (to advise in as
objective a manner as possible).
R Be patient.
R Also, remember: It is your client’s case, not yours.
Put aside your feelings about the case and opposing counsel.
R What should my client know about mediation?
R That for the process to be successful, they need to be flexible and open to some
new information;
R That the mediator is neutral, but not a judge;
R That there are significant downsides to litigation and that, in all probability, the
mediation is the last, best hope of getting the case resolved short of a court battle
(no pressure);
R To be patient.
R And, if there are children, it is best if the parents have attended the parenting
class, if it is available. If not, the central message of the class is summarized by
the Children’s Bill of Rights, which I understand was initially drafted by the
American Academy of Matrimonial Lawyers. A copy of the Children’s Bill of
Rights is attached below.

R Maximize Shared Information:
R In a perfect world, attorneys would come to mediation with matching marital balance
sheets, fully up to date, complete and accurate.
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R Mediation, especially in this age of online banking, is a reasonably efficient forum for
resolving discovery issues.
R Be ready to pull up and print account statements and other relevant information.
R Bring a computer and the means to print documents; do not mediate in a venue without
good internet access.
R If there are forensic accounting issues, bring the forensic accountants, or make them
available.
R Hard cases and mediation:
R Complex cases are not the hardest cases. Complexity means that:


There are “horses” to trade;



There are more opportunities for win/win situations;



The cost of litigation, and the risk of litigation, is high;



The hardest cases are one issue, binary cases.



Some relocation/custody cases fall into this category.

R Mediation Strategy
R Have full or superior knowledge of the facts of the case;
R If you have the marital balance sheet both parties are using, you will have taken a
leading role;
R There is rarely a benefit to withholding information in a mediation context;
R Indeed, it becomes a hurdle and difficulty for both sides to overcome;
R There is no disadvantage to making the first offer;
R I believe it is actually advantageous—you are setting the agenda.
R I don’t believe that getting the home venue is advantageous—if the other party is highly
insecure, go to their office;
R Offers and counteroffers:
R It is certainly fine to make an offer that is more then your absolute bottom line,
however:


Build in some room to move. Take it or leave it does not work as an
initial mediation offer strategy.

R Do not make unreasonable, or symbolic offers.
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Unreasonable proposals undermine your credibility.



Remember, to resolve the case, both sides need to see a benefit.



It is unlikely that an opposing counsel or party will accept what they see as
their worst possible outcome in court.

R Opposing party and counsel must always be wondering if, when they walk
away, they will do worse going to court.
R Ultimately, you will likely need to view the situation globally. Be ready to
abandon smaller issues if your client benefits at a bigger scale.
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CHILDREN'S BILL OF RIGHTS WHEN PARENTS ARE NOT TOGETHER
•
Every kid has rights, particularly when mom and dad are splitting up. Below are some
things parents shouldn't forget -- and kids shouldn't let them -- when the family is in the midst of
a break-up.
•
You have the right to love both your parents. You also have the right to be loved by both
of them. That means you shouldn't feel guilty about wanting to see your dad or your mom at any
time. It's important for you to have both parents in your life, particularly during difficult times
such as a break-up of your parents.
•
You do not have to choose one parent over the other. If you have an opinion about which
parent you want to live with, let it be known. But nobody can force you to make that choice. If
your parents can't work it out, a judge may make the decision for them. You're entitled to all the
feelings you're having. Don't be embarrassed by what you're feeling. It is scary when your
parents break up, and you're allowed to be scared. Or angry. Or sad. Or whatever.
•
You have the right to be in a safe environment. This means that nobody is allowed to put
you in danger, either physically or emotionally. If one of your parents is hurting you, tell
someone -- either your other parent or a trusted adult like a teacher.
•
You don't belong in the middle of your parents' break-up. Sometimes your parents may
get so caught up in their own problems that they forget that you're just a kid, and that you can't
handle their adult worries. If they start putting you in the middle of their dispute, remind them
that it's their fight, not yours.
•
Grandparents, aunts, uncles and cousins are still part of your life. Even if you're living
with one parent, you can still see relatives on your other parent's side. You'll always be a part of
their lives, even if your parents aren't together anymore.
•
You have the right to be a child. Kids shouldn't worry about adult problems. Concentrate
on your school work, your friends, activities, etc. Your mom and dad just need your love. They
can handle the rest.
•

IT IS NOT YOUR FAULT AND DON'T BLAME YOURSELF.

•

----Special Concerns of Children Committee, March, 1998
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Attorney Preparation for
Family Law Mediation
--LOUIS TESSER

About myself—Louis Tesser
X Partner,
X 20

Kessler Solomiany LLC;

years of litigating family cases;

X My

favorite thing to do is mediate;

XI

still have cases but most of my practice is now
mediation.

X This

lecture is intended to describe what I think
attorneys should do in and before mediation, and
what mediation should be like.
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The first step in preparation is to acknowledge
that the day of mediation is likely the most
important day in the case.
X

Because mediation is (or should be) the last, best chance of
avoiding litigation and creating a mutual, satisfactory
agreement.
X It is likely to be the day the case settles (or fails to);

We want to settle because family law litigation is
awful. It is:
X Expensive (consuming the kid’s college fund)
X Emotionally damaging to the parties;
X Time consuming;
X Creates enemies;
X Risky.
X and-X

Settling things like grownups is best
for the real stakeholders.*
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*Resolving cases by agreement (if
possible) is best for the kids.
Logic tell us that kids, who often feel caught in the middle, are damaged by extensive litigation.
The studies that have been done support this notion:
“Researchers have consistently found that high levels of parental conflict during and after divorce are
associated with poorer adjustment in children.”
“Children fare better if parents can limit conflict associated with the divorce”
Is Divorce Bad for Children? Hal Arkowitz, Scott O. Lilienfeld, in Scientific American, March 1, 2013.
And:
“The manner in which parents resolve conflict has been determined to affect child adjustment. Chronic,
unresolved conflict is associated with greater emotional insecurity in children. Fear, distress, and other
symptoms in children are diminished when parents resolve their conflicts and when they use
compromise and negotiation methods rather than verbal attacks. The beneficial effects of these more
resolution-oriented behaviors have been reported whether or not they are directly observed by the
child.”
An Overview of the Psychological Literature on the Effects of Divorce on Children, American
Psychological Association, May 2004. http://www.apa.org/about/gr/issues/cyf/divorce.aspx

There is nothing wimpy or less
lawyerly about settling a case:
X “Discourage

litigation. Persuade your
neighbors to compromise whenever you
can. Point out to them how the nominal
winner is often a real loser — in fees,
expenses, and waste of time. As a
peacemaker the lawyer has a superior
opportunity of being a good man. There
will still be business enough.”

X Abraham

Lincoln
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So: mediation is a big deal.

“Failed Mediation”
X

Some mediations don’t lead to agreement.
X If

it is done right, the day is still a good one:

XBoth

parties understand the other party’s position and
their theory of the case (both in word and deed);

XIn

arguing their position, they have a much more
sophisticated sense of what must be shown in court;

XThe

possibility of resolution is exhausted and they can
go toward trial knowing that there is little or no chance
of settlement.
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Some basic conclusions:
X Treat

the process like the big deal it is, and
expect much from the process.
X Because it is (or should be) the last, best
chance of resolving the case.
X Maximize the benefits even if no
agreement is reached.
X Now

that we have the basics, let’s talk
about what mediation should be.

What Mediation, done right, isn’t:
X

It isn’t a process whereby everyone becomes kinder, more
enlightened, or altruistic.

X

I wish it were.
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What Mediation, done right, isn’t:
X

It isn’t merely passing offers back and forth.
X This,

presumably, could have been achieved by the
lawyers.

XA

mediator who merely transmits offers adds little to the
process:
X Such

a mediator may not appreciate the

reasoning behind the offer;
X Such

a mediator will not be creative, or

critical with respect to resolving the case.
X You

don’t want a messenger.

What Mediation, done right, isn’t:
X

It isn’t speculating what a judge would do and forcing that on the parties.
X

The mediator is not a judge or arbitrator;
X Can’t

know what a judge would do;

X The

process involves information that a judge would not hear or hear
differently (especially, settlement offers);

X In
X

court, the judge decides; in mediation, the parties decide.

A mediated agreement means finding a compromise

that works for both, and is not imposed on them.
X

This is why it is far more likely to succeed, and

be adhered to, then a court’s order.
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What Mediation, done right, isn’t:
X

A cursory inquiry into whether a case can be easily and simply
resolved.
X

In my view, the mediator has a duty to the parties, the lawyers
and the system to push and certainly to work the case.

X

Most cases can be resolved.

X

Some just can’t be.

What Mediation Should Be:
X

A process designed to maximize the possibility of
settling, or to understand why the case cannot be
settled.
X It

is a time to drill down to the essential facts.

X It

is time to understand each side’s contentions and
their reasoning.

X

A process in which the litigants are truly heard and
understood.

X

A process that resolves the question of settlement.
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Preparing for Mediation: Attorney
X

Prepare for mediation like you prepare for trial? Seems like overkill.

X

However, the lawyer should:
X

Minimally: Have at least a general idea of what the client would like,
and as realistic as possible an idea of what the client might get.
X

X

Be prepared to justify their client’s position.

Optimally: Have as accurate and complete a marital balance sheet as
possible.
X

Parenting plans, child support worksheets and skeletal agreements are good.

X

Have the key documents, if there are any.

X

Be ready to act in your role not just as advocate, but as counselor (to
advise in as objective a manner as possible).

X

Be patient.

X

Also, remember:

It is your client’s case, not yours.

Put aside your feelings about the
case and opposing counsel.
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Hard cases and mediation:
X

X

Complex cases are not the hardest cases.
Complexity means that:
X

There are “horses” to trade;

X

There are more opportunities for win/win situations;

X

The cost of litigation, and the risk of litigation, is high;

The hardest cases are one issue, binary cases.
X

Some relocation/custody cases fall into this
category.

Maximize Shared Information:
X

Attorneys should come to mediation with matching marital balance
sheets, fully up to date, complete and accurate.*
X

*I have never had this happen.

X

Mediation, especially in this age of online banking, is a reasonably
efficient forum for resolving discovery issues.

X

Be ready to pull up and print account statements and other
relevant information.

X

Bring a computer and the means to print documents; do not
mediate in a venue without good internet access.

X

If there are forensic accounting issues, bring the forensic
accountants, or make them available.
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Mediation Strategy
X

Have full or superior knowledge of the facts of the case;
X

X

There is rarely a benefit to withholding information in a mediation
context;
X

X

Indeed, it becomes a hurdle and difficulty for both sides to
overcome;

There is no disadvantage to making the first offer;
X

X

If you have the marital balance sheet both parties are using, you
will have taken a leading role;

I believe it is actually advantageous—you are setting the
agenda.

I don’t believe that getting the home venue is advantageous—if the
other party is highly insecure, go to their office;

Mediation Strategy
X

Offers and counteroffers:
X

It is certainly fine to make an offer that is more then your absolute bottom
line, however:
X

X

Build in some room to move. Take it or leave it does not work as an initial
mediation offer strategy.

Do not make unreasonable, or symbolic offers.
X

Unreasonable proposals undermine your credibility.

X

Remember, to resolve the case, both sides need to see a benefit.

X

It is unlikely that an opposing counsel or party will accept what they see
as their worst possible outcome in court.

X

Opposing party and counsel must always be wondering if, when
they walk away, they will do worse going to court.

X

Ultimately, you will likely need to view the situation globally. Be
ready to abandon smaller issues if you prevail at a bigger scale.
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A good mediation:
X

Is one in which the parties had the information they
needed;

X

In which their needs and concerns were heard;

X

In which the position of the other party (and the strength
of that position) was considered;

X

In which, considering the totality of the circumstances,
each party is best served by making the agreement.
X (If,

considering the totality of the circumstances,
settling is a bad idea, they should not settle).

There is nothing “kumbaya” about it.
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If you do it right, there may be
cake in it for you.

X Thanks

for your time!
X Any questions?
X ALWAYS ASK—
XLouis Tesser
XDirect: 404-688-2292
XCell: 678-984-3088
Xltesser@ksfamilylaw.com
Xlouis.tesser@gmail.com

URGENT LEGAL MATTERS INSTITUTE

AWPJEJOH$POUFNQUPG$PVSU
Presented By:
LBXSFODF+;JNNFSNBO
5IF-BX0GGJDFPG-BXSFODF+;JNNFSNBO
Atlanta, Georgia

Chapter 2
1 of 6

Chapter 2
2 of 6

Chapter 2
3 of 6

Chapter 2
4 of 6

Chapter 2
5 of 6

Chapter 2
6 of 6

URGENT LEGAL MATTERS INSTITUTE

/VSTJOH)PNF-JBCJMJUZ
Presented By:
&WBO8+POFT
#MBTJOHBNF#VSDI(BSSBSE"TIMFZ1$
AUIFOT, Georgia

Chapter 3
1 of 15

NURSING HOME LITIGATION
THE BASICS

Evan W. Jones
Blasingame, Burch, Garrard & Ashley, PC
Athens, GA
(706)354-4000
(706)549-3545 fax
ewj@bbgbalaw.com
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NURSING HOME LITIGATION, THE BASICS

It is a very difficult decision to place a love one in a long-term care facility.
Unfortunately, many of these facilities are chronically understaffed and operate with a
“profits over people” mentality. As a result, many elderly residents are seriously injured
or die as a result of negligence and corporate misconduct.
Common Areas of Nursing Home Abuse may include but are not limited to:
x
x
x
x
x
x
x
x
x
x
x
x

Employee abuse;
Resident on resident abuse;
Falls and fall related injuries;
Bed sores, pressure sores, and bad wound care;
Dehydration;
Malnutrition;
Unexplained Fractures;
Infectious outbreaks;
Medication/drug errors and polypharmacy;
Chronic understaffing;
Medicare/Medicaid Fraud; and
Bowel obstructions.

A.

Evaluation Of Nursing Home Cases

Determining whether to pursue a nursing home case depends on many different
factors. Nursing home cases are similar to medical malpractice cases but are also very
different because of state and federal legislation that specifically apply to nursing homes.
See the Nursing Home Reform Amendments of the Omnibus Reconciliation Act of 1987,
U.S.C.A. §§ 1395-1396; 42 CFR § 483.1 et seq. and O.C.G.A. § 31-8-130 et seq.
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1.

Basic elements of a nursing home action – A nursing home malpractice

case is similar to a medical malpractice in that the plaintiff must establish duty, breach,
proximate cause, and damages. In any medical malpractice action, the legal presumption
is that a healthcare provider, or in this case a nursing home, treats the resident in an
ordinarily skillful manner. The burden is on the resident to show wanton, undue care,
skill, or diligence. For a plaintiff to prevail and meed this burden, he or she must prove
the nursing home’s negligence through expert testimony. The resident must prove a
breach or deviation from what is called the “standard of care.”
The standard of care can be a confusing concept, but is defined in Georgia as that
degree of care and skill employed by the healthcare providers (including nursing homes)
generally under similar conditions and like-surrounding circumstances. It is a national
standard, not a local one. Furthermore, it is a “real time” standard and does not apply to
the healthcare provider’s care and treatment in hindsight. Standard of care violations are
established through competent and qualified expert testimony. Additionally, OBRA
violations can be evidence of standard of care violations.
Many times a bad or unwarranted result, such a death, does not always equate to a
breach in the standard of care. Finally, a healthcare provider does not warrant that the
exercise of his or her professional judgment will lead to perfect results. Unfavorable
treatment does not raise the presumption of negligence.
Another element of a nursing home action is causation. Causation is established
through expert medical testimony. The resident must demonstrate, within a reasonable
degree of medical probability, that the injury in question was proximately caused by the
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healthcare provider’s negligence. The fact that the provider’s negligence “might have” or
“could have” caused the resident’s injuries are not enough to meet this burden.
Duty is another element that the resident must prove. Duty exists through the
nursing home/resident relationship in situations where the defendant nursing home and/or
its healthcare providers, agents, or employers have a duty to perform skilled services. At
times, this duty arises in nursing home cases in the admission agreement.
The resident must also prove the element of damages. Generally speaking,
damages in a nursing home action are similar to those in medical malpractice cases. The
resident must demonstrate some degree of injury caused by the defendant nursing home’s
negligence. Nominal, general, and special damages are recoverable. If it is a wrongful
death case, the surviving heirs have a right to recover the full value of the resident’s life.
The estate claim would cover any special damages, as well as pain and suffering. Punitive
damages are very common to assert in nursing home cases because many times the
nursing home is understaffed and/or undertrained to deal with that particular resident’s
complex medical condition.
2.

Evaluate the costs of the case versus any potential recovery. Are the costs

to prosecute the case going to outweigh any potential recovery for the client? These cases
are very expensive and usually involve multiple experts. Sometimes because of preexisting medical conditions and/or liens, the costs may be greater than the recovery.
3.

What is the venue? Is it a conservative jurisdiction?

4.

Is the nursing home financially solvent? Obtain a Dunn & Bradstreet

report. 5.

Is there a physician (the medical director) that could be a party?
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6.

Do you like the client? (What are the client’s expectations?) This is very

important.
7.

Did the client care about the resident?
-

Is there evidence in the record that the client often visited the

deceased?
B.

Are there DNRs?

Identification Of Correct Parties

In nursing home litigation, it is very difficult to determine who exactly owns
and/or operates a nursing home. It is not uncommon in the State of Georgia that some
nursing homes would be separately managed by national companies not owned by a
Georgia corporation. To determine who the correct parties in the action are, the attorney
needs to sometimes travel to the Department of Human Resources (DHR) to determine
who the State of Georgia believes owns and/or operates a nursing home. Another source
is to review the corporate database listed online with the Secretary of State at
www.sos.state.ga.us/corporations/corpsearch.htm.
Yet another way of determining who owns and/operates a nursing home is to go
to www.medicare.gov. At this site, the attorney can perform a “nursing home compare
search” by state and county and/or city and zip code within the State of Georgia. The
purpose of this web site is to provide the public detailed information about the past
performance of every Medicare and Medicaid certified nursing home in the country. It is
information that is submitted to Medicare and Medicaid by the nursing home. Not only
can an attorney find corporate information (i.e., ownership) about a nursing home on this
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site, but also important evidence regarding staffing and/or state inspections. Many times,
inspections results on this site demonstrate systematic “OBRA-related” problems with the
particular home. It is a very good start for the attorney to begin forming the allegations of
negligence.
x

CMS 855A request

x

Piercing the corporate veil

x

Hire a forensic accountant to follow the money

C.

Investigation

Investigating a potential nursing home case involves:
1.

An Open Records Request - Pursuant to the Georgia Open Records Act,

an attorney can request through the Department of Human Resources Office of
Regulatory Services Long-Term Care Division, the Department of Human Resources’
investigations of the nursing home facility. (Enclosed as an attachment to this section of
this paper is a sample letter to the DHR requesting a history of inspections and
violations).
Many times these state-related investigations and findings can determine whether
the nursing home has been cited under the OBRA and/or the Georgia Bill of Rights for
similar violations that are related to the case the attorney is investigating. In other words,
it can demonstrate a pattern and/or practice of poor healthcare understaffing and
constitute evidence of “profits over people.” The DHR also sends a history of complaints
that residents and/or their families have provided to the local state ombudsman.
*CMS 855A (Medicare enrollment application) a request. (Who is collecting the
money? Who is the real owner according to CMS?)
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-

Send a FOIA request.

2.

Medical records – Obtain a certified copy of the resident’s medical

records, which should be done simultaneously with the open records request. Medical
records will reflect the incident that gave rise to the potential claim or claims. It is the
essential building block to any nursing home malpractice action. It also includes
information regarding the resident’s past hospitalizations, as well as pre-admission
diagnoses.
Many times the resident can obtain medical records easily, but the attorney should
try to obtain a certified copy of the medical records, which are often very different than
the records the resident’s family will obtain. The differences in the two sets of records
can demonstrate chart alterations and/or discrepancies. Under OBRA, a nursing home has
duty to keep medical records for five years. These records must be safeguarded against
loss, destruction, or unauthorized use. Additionally, clinical records must be complete,
accurately documented, readily accessible, and systematically organized. See 42 CFR §
483.75.
3.

Medical literature – After the records have been obtained, medical issues

are framed. One way of understanding complex medicine in a nursing home context is to
perform on MEDLINE, PUB MED, UP TO DATE or MEDSCAPE search, to determine,
for instance, how decubitus ulcers are treated nationally. This endeavor will also help the
attorney understand the standard of care and obtaining favorable experts.
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4.

Obtaining an expert – If an attorney believes there is a valid claim, the

attorney should spend the necessary resources (i.e., money), to obtain a nurse and/or
physician who has an expertise regarding the subject matter. An expert is needed to
determine whether there is a deviation from the standard of care and can assist with the
understanding of the complex medical issues. Additionally, there are nationally
recognized experts who specialize in skin care, staffing, training, fall prevention,
nutrition, and geriatrics. Review O.C.G.A. §§9-11-9.1 and 24-7-702.
D.

CASE ANALYSIS

When analyzing any nursing home case, it is important for the attorney to
understand that many of the residents of nursing homes are not only elderly, but complex
medical patients with complex medical conditions. Many of their pre-admitting diagnoses
are life-threatening and/or life-shortening. Although these conditions may affect the
damages in the case, they sometimes make it difficult for an understaffed and
undertrained nursing staff to comply with the standard of care. An attorney must analyze
how these pre-existing diagnoses related to the patient’s ultimate outcome, if at all.
One of the first places that the attorney needs to start when analyzing nursing
home cases to determine whether the nursing home’s care plan was filed by the
healthcare staff. Under OBRA, 42 CFR § 483.20 (resident assessment)(k)(comprehensive
care plans) “the facility must involve a comprehensive care plan for each resident that
includes measurable objectives and time tables to meet a resident’s medical, nursing,
mental, and psychosocial needs that are identified in the comprehensive assessment.”
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Many times the resident care plan is a starting point for the attorney to determine
whether there have been violations of the standards of care and/or OBRA. To gain an
understanding of whether the care plan was followed, determine whether the nursing
assessment or nursing notes, physician progress notes, as well as the Activities of Daily
Living (ADL), were followed pursuant to this care plan. Everything revolves around the
care plan, including the nursing home’s ability to charge Medicaid and/or Medicare for
necessary services.
To better understand the potential claim, the attorney should create a chart
including the following information:
(1)

List the medical condition of the resident before admission to the nursing

home. This part of the chart should include all pre-admitting diagnoses and/or medical
problems. Also, list the purpose of the residency. Is it for rehabilitative purposes or is it
for long-term placement?
(2)

Review the care plan and list all services and/or medical treatments that

the facility is supposed to order for the resident. Next, review the clinical and billing
records to determine whether these services and/or treatments were actually carried out.
(3)

The chart should include what happened to the patient in the nursing

home. For instance, if the patient died from renal failure, was she being properly hydrated
and were her nutritional needs being met? How did any pre-existing conditions, such as
diabetes, influence her ultimate outcome?
* Other key points in nursing home case analysis include:
1.

Liens - Is there a Medicare, Medicaid lien, or Medicaid Estate Recovery?
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2.

-

spend down trusts

-

Medicare set-asides

Corporate history – Does the home have a “national reputation” for

corporate misconduct? Much of this information can be obtained on the internet.
3.

Plaintiff’s rule of thumb – Generally speaking, do not pursue a case unless

it wrongful death and/or an amputation. Unfortunately, the costs of prosecuting a case
need to be reasonably estimated before deciding to take the case.
4.

End-stage renal disease, failure to thrive, and advanced peripheral vascular

disease – Many times these particular pre-existing conditions are the said defenses to
whatever outcome the resident suffers.
5.

Jury verdict research – What have been the results of similar cases in

similar venues?
E.

IDENTIFYING CAUSES OF ACTION IN INITIAL PLEADINGS

Causes of action arise ultimately from a thorough review of the resident’s clinical
chart. (See sample Complaint attached and a Plaintiff’s response to a Motion for
Summary Judgment, also attached for examples of causes of action in nursing home
litigation).
1.

Deviations from the standard of care and/or OBRA
a.

Use OBRA as a “sword.”

OBRA violations are evidence of

deviations from the standard of care but are also negligence per se.
b.

Look at the RAP and resident care plans. These documents in the

medical/clinical chart list the services the resident is supposed to receive at the facility.
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c.

Interview former employees. Hire an investigator.

d.

Watch out for causation problems. Pre-existing medical conditions

can lead to many causation problems.

*

e.

Minimum Data Set (CMDS) (Fraud issues)

f.

Medication and treatment records.

g.

ADLs.

h.

Progress notes (nursing and physician).

i.

Input and Outputs (I&Os).

j.

Labs.

k.

Weights.

l.

Dietary.

m.

Physical therapy.

n.

MAR.

o.

TAR.

Charting inaccuracies, fraud.
-

Hire a Forensic Handwriting expert

2.

Violation of the Georgia Bill of Rights O.C.G.A. § 31-8-100 et seq. and

DCH Rules and Regulations sections 290-5-8.04. Similar to OBRA, but gives rise to a
specific cause of action. (Negligence per se)
This cause of action arises from the rights that long-term residents are owed
under the Georgia act. Thurman v. Pruitt Corp., 212 Ga. App. 766, 422 S.E. 2d 844
(1994). These rights include: reasonable care and skill, respect for dignity and privacy,

- 10 -

Chapter 3
12 of 15

and compliance with the applicable laws and regulations. This Bill of Rights was created
to protect residents from abuse and neglect.
Examples: Failing to plan for falls and failing to follow a resident's care plan
violates a resident's dignity. Dignity is defined as a resident's "self-worth." 42 U.S.C. §
483.1S(a). A nursing home has a duty to maintain and enhance an elderly resident's
dignity and self-esteem.
3.

Punitive Damages O.C.G.A. § 51-5-5.1. The evidence must be clear and

convincing, and a case of chronic neglect and/or corporate wrongful misconduct must be
carefully built with this standard in mind. In Georgia, punitive damages generally are
capped at $250,000.00 unless there was a specific intent to harm. Evidence that can help
build a case of punitive damages can include:
a.

Charting discrepancies – evidence of chronic understaffing

b.

DHR surveys- Is there a history of facility violations?

c.

Patterns of corporate misconduct – what is the corporate
reputation? Are there similar cases nationally?

d.

Overuse of CNAs and LPNs - These healthcare providers are
often underpaid, understaffed, undertrained, but overworked.

e.

Billing – Was the resident billed for all the services charged?

4.

Ordinary Negligence – the duty of CNAs to exercise ordinary care.

5.

Fraud and Overbilling - look at the MDS, RUG scores and care plans

carefully.
* What is Medicare’s PPS rate?
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* Are appropriate levels of care being billed, and is the resident actually
receiving this level of care and services? (Ultra high v. very high (RV), Rehab
high, Rehab minimum (RM) and Rehab low (RL)).
6.

RICO

7.

Whistle Blowers

F.

ASSISTED LIVING AND PERSONAL CARE HOME CASES COMMON PROTECTIONS UNDER GEORGIA LAW
(The New Frontier of Elderly Care)
1.

Department of Community Health Rules and Regulations

These rules and regulations were designed to establish the minimum standards for
the operation of homes, which provide residential services to citizens of the State of
Georgia. These regulations lay out the necessary requirements for staffing, inspections,
training, and safety standards for assisted-living facilities. They also include rules
regarding residents' care plans, medications, nutrition, and procedures for documenting
changes in condition. Responding to changes in condition play an important role in many
nursing home and assisted-living cases as these procedures, if implemented effectively,
can help prevent deadly falls and injuries.
DCH Rules and Regulations for Assisted Living Communities, Chapter 111-8-62,
Chapter 11-8-63.
2.

Official Code of Georgia Statutes

In addition to claims of negligence, professional negligence, and violations of
OBRA and OCH rules, the Official Code of Georgia provides several avenues for
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asserting claims in assisted living suits. Specifically, these statutes are intended to hold
assisted living facilities accountable for respecting the dignity and privacy of residents,
providing reasonable care, skills, and services, and complying with applicable laws and
regulations. Under these statutes, essential services including: social, medical,
psychiatric, or legal services necessary to safeguard these elderly residents are required to
be provided. The statutes are intended to protect residents from neglect and abuse, while
also creating a safe environment. These statutes allow residents and their families to
recover for failures, violations, and injuries by the professional staff of these assisted
living facilities, while also granting the Department of Community Health with rulemaking authority in this area.
O.C.G.A. § 31-8-131; O.C.G.A. § 31-8-133; O.C.G.A. § 30-5-1; O.C.G.A. § 30-5-3;
O.C.G.A. § 3-5-8; O.C.G.A. § 30-8-3; and O.C.G.A. § 31-21-1.

G.

Themes

1.

Profits over people
a.

b.

Understaffing
-

Former employees

-

OSCAR reports

-

PPD reports

Lack of training
-

2.

Deviations from the standards of care

Warehousing the elderly
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H.

Litigation Techniques Applicable To Nursing Home Cases
1.

Try the case during discovery – Obtain as many standard of care

and/or violations during depositions.
2.

3.

Build the case around “lower level” personnel’s depositions first:
-

CNAs

-

LPNs

-

RNs

-

ADON

-

DON

-

Administrator

-

Corporate Personnel

-

Experts

“Tailor” the Plaintiff’s Interrogatories to the specific facts and

allegations of the case.

4.

-

Do not just send “canned” Interrogatories.

-

Ask for the right corporate documents.

Use Requests for Admissions
-

Use them often and particularly after receiving helpful

documents and favorable depositions to narrow the issues.
5.

Obtain personnel files and records of in-service.

6.

Corporate documents.
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Recent Developments in Georgia Child Support Law
Kathleen “Katie” B. Connell, Esq.
Connell Cummings, LLC
Connell@connellcummings.com

Georgia Senate Bill 137 (SB 137) was passed during the 2017 legislative session and
was signed into law by Governor Deal on May 9, 2017. SB 137, among other things, made
Georgia Child Support Guidelines gender neutral and addressed minor non-substantive
housekeeping issues.
Substantively, SB 137 made three important changes to O.C.G.A. § 19-6-15; first,
the Child Support Guidelines now allow the filing of multiple worksheets when there are
multiple children; second, the parenting time deviation can now be used to increase child
support as well as decrease it; and third, the trier of fact now has the discretion to take
work related childcare expenses out of the child support calculation and address that as
a reimbursable expense.

Multiple Worksheets for Multiple Children.
The Child Support Guidelines now allows multiple worksheets where there are
multiple children.

The new specific language can be found in O.C.G.A. § 19-6-

15(b)(12). Pursuant to the Child Support Guidelines, all Child Support amounts must be
supported by filed Child Support Worksheets. Therefore, multiple worksheets can, and
should, be prepared at the time of the original or any modifying order. The objective of
this change is to avoid unnecessary and/or predictable modifications that will result from
the emancipation of children. Please note: nothing in the new language of O.C.G.A. § 19-
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6-15(b)(12) prohibits either parent from seeking a modification of child support if other
circumstances have changed.
O.C.G.A. § 19-6-15(b)(12) specifically provides:
When there is more than one child for whom support is being determined,
the court shall establish the amount of support and the duration of such
support in accordance with subsection (e) of this Code section. Separate
worksheets shall be utilized for such determination and shall be attached to
the final child support order. Such order shall contain findings as required
by law.
As an example, where divorcing parties have three children ages 16, 14, and 12 at
the time of the divorce, those parties may submit by agreement (or the court may find
and file) three sets of child support worksheets: one to address the approximately two
years following the divorce when all three children are eligible for support, another set
of worksheets for the period when two of the three children are entitled to support and
finally a set for the youngest child. In allowing the three sets of worksheets, the parties
may avoid two modification actions following the emancipation of each of the two older
children.

Parenting Time Deviation- Can Go Up or Down.
For the first time, the parenting time deviation can be used to increase the noncustodial parent’s child support obligation. The change to the parenting time deviation
is intended to allow the custodial parent to seek an upward deviation to child support in
the event that the non-custodial parent is spending little or no time with the child and
therefore incurring no expenses (and relieving the custodial parent of none of the
financial burden) of child rearing because the non-custodial parent is not exercising
parenting time. Until July 1, 2017, the parenting time deviation only allowed a decrease
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to the non-custodial parent's child support obligation as a result of extended parenting
time exercised by the non-custodial parent.
O.C.G.A. § 19-6-15(i)(2)(K)(i)-(ii) was amended to provide:
(i) The child support obligation table is based upon expenditures for
a child in intact households. The court may order or the jury may find by
special interrogatory a deviation from the presumptive amount of child
support when special circumstances make the presumptive amount of child
support excessive or inadequate due to extended parenting time as set forth
in the order of visitation, the child residing with both parents equally, or
visitation rights not being utilized.
(ii) If the court or the jury determines that a parenting time deviation
is applicable, then such deviation shall be included with all other deviations
[and be treated as a deduction].
(Emphasis supplied to note amended language.)

Work-Related Childcare Can Be Treated as an “Off-Worksheet” Reimbursed Expense.
Beginning on July 1, 2017 the judge or jury deciding child support may, for the
first time, avoid the mandate to include work-related childcare as an adjustment to the
child support included on Schedule D and may determine child support absent the workrelated childcare expenses and instead order that work-related childcare be treated as a
reimbursable expense like uninsured medical expenses. Again, the intention of this
change is to avoid modification actions by treating an expense that by its very nature is
often variable as a reimbursed expense instead of a fixed obligation.
For example, when calculating child support for a 4 year old child who will start
kindergarten in 13 months, with the non-custodial parent making $75,000 in gross income
per year ($6,250/month) and the custodial parent making $48,000 per year in gross
income ($4,000/month) and monthly preschool/daycare expenses of $1,100/month, paid
by the custodial parent including the daycare expense in the child support calculation as
a Schedule D adjustment makes child support $1,501 per month. Once the child starts
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kindergarten and the work-related child care is limited to $3,500 for the year (aftercare
and summer care/camps) also paid by the custodial parent, the child support is $998 per
month. Being able to avoid a modification when the child starts kindergarten, thirteen
months after the initial order, saves the parents and the court time and money.
Such revisions to O.C.G.A. § 19-6-15 can be found at O.C.G.A. § 19-6-15(h)(1)(F)(i)(ii) which now provides:
(F)(i) The total amount of work related child care costs shall be
divided between the parents pro rata to determine the presumptive amount
of child support and shall be included in the worksheet and the final child
support order.
(ii) In situations in which work related child care costs may be
variable, the court or jury may, in its discretion, remove work related child
care costs from the calculation of support, and divide the work related child
care costs pro rata, to be paid within a time specified in the final child
support order. If a parent or nonparent custodian fails to comply with the
final child support order:
(I)

The other parent or nonparent custodian may enforce
payment of the work related child care costs by any means
permitted by law; or

(II)

Child support services shall pursue enforcement when such
unpaid costs have been reduced to a judgment in a sum
certain.

(Emphasis supplied to note amended language.)

Other Changes to O.C.G.A. § 19-6-15.
The final decree or verdict must now provide the “duration” that child support
will be paid. While most lawyers and judges were including duration in their agreements
and orders, it is now proscribed by statute. In the past, the sum certain amount and from
which parent the child is entitled to support were to be included, but there was no
reference to a durational requirement in the final order or verdict.
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O.C.G.A. § 19-6-15 was further amended, where needed, to be gender neutral to
avoid any violation of the United States Supreme Court holding in Obergefell v. Hodges,
576 U.S. 2071 (2105).

Coming Soon To A Child Support Calculation Near You.
The Georgia Commission on Child Support with the assistance of the Judicial
Counsel/ Administrative Office of the Courts (https://csc.geogiacourts.gov) has created
and made available an Online Child Support Calculator. The online child support
calculator provides a website that allows you to create, save, and share your child support
worksheets. The web-based version is easier to use, accessible anywhere the internet is
available, has more functionality, and works much like any other website. To use the
web-based calculator, you must create an account with a unique user id and password.
You can then create, edit, save, and reopen worksheets created in the web-based
calculator. No special software, such as Excel, is required, nor are there any difference
when using the web-based calculator on a PC versus a Mac. The web-based calculator is
found at https://csconlinecalc.georgiacourts.gov/frontend/web/index.php


It is worth noting that a stated goal of the Georgia Commission on Child Support

is to stop supporting the Excel-based calculator. A date has not been set when the Excelbased calculator will no longer be supported or available, but that day is coming. 





URGENT LEGAL MATTERS INSTITUTE

*NNJHSBUJPO-BXGPSUIF(FOFSBM1SBDUJUJPOFS
Presented By:
(FPSHF&-FF
-FF1FZOBEP*NNJHSBUJPO-BX(SPVQ
AMQIBSFUUB, Georgia

Chapter 5
1 of 52

Chapter 5
2 of 52

Chapter 5
3 of 52

Chapter 5
4 of 52

Chapter 5
5 of 52

Chapter 5
6 of 52

Chapter 5
7 of 52

Chapter 5
8 of 52

Chapter 5
9 of 52

Chapter 5
10 of 52

Chapter 5
11 of 52

Chapter 5
12 of 52

Chapter 5
13 of 52

Chapter 5
14 of 52

Chapter 5
15 of 52

Chapter 5
16 of 52

Chapter 5
17 of 52

Chapter 5
18 of 52

Chapter 5
19 of 52

Chapter 5
20 of 52

Chapter 5
21 of 52

Chapter 5
22 of 52

Chapter 5
23 of 52

Chapter 5
24 of 52

Chapter 5
25 of 52

Chapter 5
26 of 52

Chapter 5
27 of 52

Chapter 5
28 of 52

Chapter 5
29 of 52

Chapter 5
30 of 52

Chapter 5
31 of 52

Chapter 5
32 of 52

Chapter 5
33 of 52

Chapter 5
34 of 52

Chapter 5
35 of 52

Chapter 5
36 of 52

Chapter 5
37 of 52

Chapter 5
38 of 52

Chapter 5
39 of 52

Chapter 5
40 of 52

Chapter 5
41 of 52

Chapter 5
42 of 52

Chapter 5
43 of 52

86&,65HYLVHV)RUP,
8VHGIRU$OO1HZ+LUHVLQ86_86&,6

Chapter 5
44 of 52

Chapter 5
45 of 52

Chapter 5
46 of 52

Chapter 5
47 of 52

Chapter 5
48 of 52

Chapter 5
49 of 52

Chapter 5
50 of 52

Chapter 5
51 of 52

Chapter 5
52 of 52

URGENT LEGAL MATTERS INSTITUTE

"ENJOJTUSBUJWF)FBSJOHTBOE1SPDFEVSF
GPSUIF(FOFSBM1SBDUJUJPOFS
Presented By:
"EBN-)FCCBSE
5IF-BX0GGJDFPG"EBN-)FCCBSE
AUIFOT, Georgia

Chapter 6
1 of 27




   

   

  
     
  !"#

 

   


  






   



!  " #$"% $"$& "'!((



!  " # &%  % 


 &% ""


 &'




' ! &

#

% $"$"

#

)!"*+

!!"%  &"%   "


!  " #, " "" "


%" &


 &


#


& "  "
-.&"

  /"$& "


%" &

    $ " # !% ##

Chapter 6
2 of 27



 &




0"

'!$# &"


 /   "


 &% 


#
2



   !"!1  "
& + /

 !  " #,3$

    $ " ## !% ##

Chapter 6
3 of 27

 &
&!4   &  "5"  & 6" 
""! """#/    !  " #
 &"7
8 # " & 6"0+  #   "
   & 
"+ !4&"""
" ""3  #/&"/4 !"!9 "
& "  &" :  " """!  !!+
+"
 "" 3  #&!35 ""/
"
3"# !  ! /" &"!" 5
/ /&   ; !  " #, " "" " 
/"$& " &"  &"/& '!$#
 "/4  "" 3 # &  & & "" " "
 !  " #,3<&"

%&

Chapter 6
4 of 27

 

   

 

    !  " # &"7=
>8 "+  #
/ "&#!&  / 
 & 
 7=%# " ">8  "# " "" &
 @ !"/ && "   &
"3"" &
&"  &"   &3 &  "3 3 /
 " "" ! ;





  &7  A8
$"0#  7  A8
  B ' " "7  A.8
< $# 3"""7  A:--8

 -# "  &   & "7  A
98"3"" " &"!   @ !"
   & 
'!(($"$& " &   "
  &     & & &"/
   &!"
! /4 ((- !  " #$"% "$"  
&  ""/4 " 5 ! & !/""# 
 &  @ !"   &3 &/ " "";









((---C &% 
((--C$  &"
((--DC1 "$ "  $ &E   
B ' " 
((-9C  / "E & &% &"
((-.C$@" & $ "
((-DC' " #
((-:C< $# 3
((-9-C ) 3"E,#" /" 

"! "&3 "& " 
" " !353 &#  ""3 & 6"
!  " # & "   &'!! # "
'!' #"6 # "'!$#" ""  
3 "" " !! &"3 &  & 
 &/
&

%&-

Chapter 6
5 of 27



#"  !'

"5 & &"/
" 33"; 
 F@"" &3 && !  7 " ! &
 && " & &  "
! 8& # "  & &# &3 &
"!&  " 7 '!' #"6 # " "" &* 
"" #  &  !"! &
 &8
 A78"/ ""@ ! &  "
& !""@ !"&# & "  &"
3" 7/& !" ""8" /
& """3!" #"  & @ 
@   "
%"$"G$& "((-9 ##  &
/
!" 0  7+   ""3" "
 " & &  "8E "& " &
 &/ &3  "  "3 &/ 


%! 

#" 

# !  "!"/3 " &/
!/  ! " !  " # ""



 ""  AD78$"G$& "((
-. "/@" &=+ #/&/#/ ! >
& &#  """  !   "! !
 " &!  && E  AD78""  
!# 3/ !  " #,3<&  "! "
   "  AD.  & 6" 
$ "  /" " #  # ! !  /
& 7 ! / 1  
& 8  "3 @ @" & ! !& "  & 
 &E+!! &@" "!'!%/ 
73!  ""&  %8 !  " # """" 
  &3 '!' #"6 # " " !!5"
#! ! " "E #  
"  /   A-9::- "" ""
"#"/3 ! 3 """
3# " ""7  8
%&

Chapter 6
6 of 27

/"!/ "" 3 """   !"
!/"#/ & /"!"/ 3 
""
 #78"  &7"  8!"/"# "
# "! 3/" "/" /"!/"#/
#D"/   !  "!/"#  
")  " # "&# /  "3" 
 / ""  "!!""/
% " !  " # &"!"5"  "7  
8E 5    4  ""  "!/5
 ,< "  !"/ 3  56" 
"" / "  =3 # &/4  ">35 &
"  @ /4  /! !" ! 
" !/4 /5"/4 " /4  E/4  " &
"  3 // ,< &
 !  " #$"%   # " "1 "  
  &!   ""/= !!'!  >7  
 "  #8!" " "! "!"/
"3  78"!"/ 78" 
"  &!/"  & 
4  3  & & ! "!!!  !"/
  78"/ &"37-8""


  # %! 

#"

3""/ !# &# !
# &"   " " &!"!  "
 "#  " ""!3""3
"  &"E"! !"4&#" ! " "" 3 " &
"" ! " /  &" !7;4&"
 53 F"#8
B!  " # &"3# "" 3  ,<
3 /&   &  !! " !  &
 "  "  ,<5 &   ! "
 " "" !  " # """"  &"3
 ! ,<6" "  "! ""  !#"""
4& " "E 3 " !#   7 
8 ""   6&6&B
 &"'!$#6"    & !7 
"" /# " ! &8 !# ""
&  E "" & "! " 
%&9

Chapter 6
7 of 27

3  &"
 " ,<6"!#!    " # "
 ,<6"  "  3 & "  "!"
! "/ !" &"  #
/"  "/ &" /"
 ""  !
"  "#"/" "  &!"3&
3  E 3" !! ,<5"    #
/" """ &/& 6"4  " 
   &/!  " # & !/+  #
/ & 6"&#!5"- " """/"/" 
"#E$"G$&"((9# "&   ,<6" "" &   "
+"""@ !"H !$"  ""
&  #  & "# &  "7   
!"# 8B$"$&"((-9- "H !$"
  &3 6"#"/" "37 
   !"# 8
#

!'() ()  !)

 &"/
$  &"! 3"!
&   7   83" E "!"  & "
"5 &#!   "! "/#5
 "  "!& ""/"  " &"
" " #  7 "#  &
!"# "   ""/&3 &#  8  ,<
!"!5!   ""/3 &   " 
3"  !  &&   
  
" &" #     & !#  
5!"/"#E&" &" /
  @"4 # 3
"  &"3 /"" /"  / &  &7# /
!
+"8#  &"    
"  &"& 3 # " 
#  E3   "&  "  #  " 
@ 35    &! &""!
  &" "/ / ""!"
  &" "# 3 &&  " " !5"""& 
#  & & /  " "  "% "
%&

Chapter 6
8 of 27

 !5 &"!" " &&!" 3 "  
 
B"!  &"& 3 /"/E"
 !  &"  3 3  " "
& 3  " "/ &  #  "/  &
 " "! "" "" ""  "  
  3 #  ""+! 3 """"/
&   & " ! " "  3 #  "
3 """#   &"!//!"7" "# 
  &8 #  ! "&# /"!""
 !!  " #    
 #  " "&!"#/ ,<3 
 "  " " 3  ,< " " !
/ E "3 5 "# "! ""3  " 
"  " " !"/ ""3   78"
 & " !"" ! "+/3 / ,<
&"!"  &"#  !@ !"7& ,<" #78
" "   ,  &8   
#

 ! *

H  # & ,<6" " !/#"# / 
 "  "3#""
B "3  78" " ! ! 
 "  !  & " ! /+/4&
 "# /" "  "3/ # ,<" &
! " "#   #   /33 "
#     &"/ &!7& "!
@ @" &#  /"38  
%
!# & "   &""# ""
# & 4 # 3 ,<6" "    
)   78"  " 7 ! 8
& & " !"   4 # 3   
B     3   " "7
  "  3  !  " " ! 
/" ""8-&#'()*
 *3# 6" 5""  "/ 5    
" "  "+3 "!  " &#'()
*
- 0+ # 3  &"!! ""  & 3  "//&  

%&(

Chapter 6
9 of 27

"5 &# 3!""#&  " 3 
%     &
&#'()*
3 #  !
   &"  E3 "     &
 &  * "/#  ""5 &
# 36""" /  #  &"  /E3  &  
# 3  "3 "&@"    &" 
""   / """  "" /
< $# 3 !  " # "  "$# 3E "
  3 # 3  &" ,<! ! ,<6" " 
!#"!  "   ,<6"  &" "  ";
78
7-8
78
798
78

#   "  "# " "E
+ """ & E
13 E
 /3E
" # 3 // #"/" #  
3 E
7(8 /   "   F//" "   
3+ " "  &#'()*+!,
 !4 # 3 "" ! / "
 !&#'()*
 "" ! " " &4 # 3
&" " ! // ,<  
  %&#'()*+,&#'()*


!# 3  &"%/  # !! "" ""
& "3 !"//& B&#'()*

%&.

Chapter 6
10 of 27

 +  ,   


  

   

## #- #'  ( . #!

!  " #, " "" "7= , >8 !! ! !
&' # &H 7  A9(:  8H& 6"
! "37  AA9(.(.(.-8 #6" "!
/""  ! " ""!  " ! 
" & // / "/" " &" 
" &""3/#" ! "  #7&DI
! #"#-8" "" 3  ""'' B!-
 #3 5 #6" "E """!  " #""" 
 3 " ""! # &! &  #798"
7"<-.8


(.!  !%

#"

 #   #6" "@ " "" #3"
 " "!  " #""!@" & "  &
 /'!' #"6 # "3 #/# &
/ #  """ 3" "" #
3" / &/"/ ""  &
3 # @"  ""+!  "3"
3 """"/"" ! !" &
!"/@"3   78"""" 7!78"
""" "/<-.8 3  &/#  &3 &
'!' #" # ";







' #6"!, "*!/""/ !/E
  5JE
! " "   &/ "
3 """E
"! "& # & " " "E
"! "&E
 #6"6"   ! 


'!. !%

#"

,  &"3 "   3 &798 """;



)3"/&" !"!5
"'H7  #3" ##   "
" " 4 8E
) #3" !  &" ! 
%&D

Chapter 6
11 of 27




"E
) #"" """   
&"" ! " "E
) ! ""3!  "/
 "3 ! 

"5 & ,<6"3  ! "  &""! "
"" /E "" ,<6"#"&!" & &="
 5 ">/ 5"#3 "!3" 
 &" ! "  &33""!/" "'H"
3 #  " " +=">&!" &
& &""E@ # "!""  @""
   #//!"


"#' ! ##!

,   &"#   "& ! /
" " F " ! &# "" ""E
"  " / #/" &"5 /!
 !   &" "&#5  3 
"  &/"  &  " &"  " 
/ !# & ! !! # /  6"" ! "
 " " &!" !& #!  " #  &
)  "/& ,<6"#! ! "  , 
 &" "3""!   "" " &"
!/3  &"!&E !! ,<6"3  &
&!" """ 5="  5 ">3  """& &"
7// ""!8E3  &" """ ,  & 
#  ""# & & "
 " ! " """  && &  ,
  &"3E"!  "  &/   # "!"
! """ " & 6"""" 78
3 ! # / & !" "" !//" 
&!3   #&  &'H + &
 6"3 3 , E   " #6" "'H3  " #
78" # "& !!  & /& ! ! 
#  'H3  "#!"# &"  "7&#'()
--8 !  "  "! !  #"&-
"3 !!  #"6 "
"+ "/3" "',%6"  "3 & 
 &  !  " ""#/ & #  
&  "'H7   &&   & 5 5""
 # & @  8 ,  "!  !! E ''  "
  "  "/ 5 """ 3 / 
%&:

Chapter 6
12 of 27

#

/012 "

0  #<-.!/33 5"#
& 3"& &!  " # """" "
B " !   & , "/+ 
78"!78"
  ! # &!  """ ,  "3&
 #798" " 78
1" ! "3! &3 !  " # "
"""  #"#&-E "  &@" & &
 ,  #!&   5'# , ! %! 3 
@ " " &@ !  #6" " " /# 
/!/"" #""7+
!=35!" >   3  "!  
"  "5#& "  #!"! 3  
 78"3 #'7J-8+  # 3 # &
,  & "!  "& 78&  /3
  #6" " " "
* "  "# / #"#&-3#
'H3  " #78" 5 ,  "! 3
'H " ""#/ & #  'H',%!"
/!   78&"" !  !  "


#) (  "# 3

0  #<-(&  ""!/""& "   &
 %  A9(9;
78 & " !!! &! " "  E
7-8$  # &" !  /  &"   &"E
78  & &" 3 " "&""E
798  &&" """ "! &"!"& F """
3#  /"/!" &"3 & F "
 & F/ !! "" E
78  &  #   !#!"  &
&! "#/ 3 4&! #  " & 
"""  " #6" "/ !! "" E
7(8  &  & !! "# " 4# /   (D
 9-/   & !! "# "   '!
<# <" 4# /  /  "# &"  (
D 9-! & !! "# E
7.8" & !! ! !!/3"#  #6" "35
/ !  "   "" E
7D8  &&!#!  # /4&"  & 
 /   "" ! "     DE
7:8 &!!  &# " "3 ! 6" &    5# "# 
# 

%&

Chapter 6
13 of 27

  /"$& "7  A9:D  8E "!" 
& " %  # # "!  "!7=%  >83"/
 "   5 "  "&""& " %  
 '   $.   /' *%+%,
" " "3  , """ "  F & && " 3
  /"$& "!" " "&   " "
'!B!   # "7='B >85"!  E'B 
 ""&  /"& "# " !#    ! 
   "   & " !"/"3  78
"     " & " &3 5 
3  /"'B !""/"  ""/"& "
  F "" / &/"/ "9


(.!   '!. !%

#"

%"  A9:D" & "! 
3/ #    /"3" !! /&
 /"4"  #" &K""/"     "" "" 
!3 /!#!& "
 & " " "/  &! "
  "/4 /  "  E "!  
"="  &>  # "!  "!!  "
 "# " #! "'B   /" #" & "
 " &         "! "!3&
 " "!3&/ & " ! 
 "#   =  /">  "
&"  "   A:.7/8798;







%"  4    / 5
/ !"E# 3#" !"
 "  !/""&" ""  4  E
*& +    / 5E
0& &  E
+/"  E
++    
3#  3 &  "/ &"/"  !"
&   3 "  " & F
  & "!  /     
""/ " //"  

9 H""& " "D 3  " " &#'()-
%*+0,

"*#!/-(  !& "!"/! @"$& "3
"  &  #" " !"

%&

Chapter 6
14 of 27





 !)))

!..)

1
 " " &"/ "
'B   &""  ! """ 3 "
  &" "# /'B !"!<# 
!5 &  &"   =  /"> "   :.7/8798E 
" ""'B 3 "5  """& "!& &
 "" & "!    !
4 "  "! /"&    


. !% -(

#"

'!$#""$"$& "&# "
 &"#& &""# "3 /& + /
4  ""& &""""!"+" """3"
!  " # & 3 !  F@"" &"
  /  "" ""


)'!!)  !''! ##!

& $"$& "(-("""& & &"
 , " """& $"$& "(-("""
/ , " &"""/"   " ! 
!  " #$"% &# & &"/
" &"
/' $ &  ,<!/
*&
""  # " 3 &#  !/!
! "" /&"5 &"#   "! "" / "  &"


#" !'(

%  " &" " !  ,  &"3 ' $
"/ "' $ " &'! 
3 & #"!/  3  !/" ""  #   # &
  " "5@" " ""+!  
  "  " ""' $" "33" ""; "
"$@"$ "   3  & 3  78"
 @" " 1 # 3/!! "" "3
   "!"54
"3  !  " # &"

%&-

# 3 "!!

Chapter 6
15 of 27


!# . (  '#
"    #&, " &" &"
    !"!1  "&
 "  & 6"$"$& "(
#



!"# * #()

& + /7= >8""# ""/3
& '!$#/  #  +" "
!3   # " "!"#"  "
  "!"#" &!/ /
 " "3"  & $"G$& "
((E3 & 53  !  " #$"% 
35  "
1" ! ""/  "! " #"
" "" # %   7  A:  8$"G
& "((% " & !! " !
 " # "/! " # "" "# /"/ 5
# "  ""   $"G$& "(((
5 &"  "/"3 @" "E"3 !" !  " #!"
"  "!/5/ 
B$"G$& "((D@ " "" 
#!""+"" / ""  "3 
 /6"$"G$& ""  &  & &
"   """ F & /4&5#  !5  &"
 & & "   """  ""/ 3  53& &
4  & "   """ "/3 /<&" 
 *
"!  " "!  B
!"/!3   78" 4&! " ""7   & 
 / &1 $ "  $ &8"""
  @# " & &"  &" "
3/3"/""&" " 
=!/+/# 3 &    "">  
*%

( $"G$& "(-:

%&

Chapter 6
16 of 27

 $



  

/ ""   & ,< " " 3/" 
7;LL!  " #3 !L8
# ""!! "" 
 " " !  " # &""!3&/" "
  ""5 &&   "!"!&
 " "!& 6" "&  " "
 &#/ "   #  & "! 
  &/#" " "    
""  &" !  "  +"7" ""//
""  ,  " ""!4#  "8 # 
"&    &&!" !  " # &"

!,//
0, ) BB0  B ' 1,0
DLDL-.

%&9

$',,

Chapter 6
17 of 27


 
 
 
 
  


     

 

!"#

$%&$'&($')






Chapter 6
18 of 27

 





Chapter 6
19 of 27





 



   



Chapter 6
20 of 27

      





 



  



   






Chapter 6
21 of 27

   


    



   





!!



Chapter 6
22 of 27

"   


!



!



 #  




$%&'()


Chapter 6
23 of 27

#   


!



!









   



Chapter 6
24 of 27

   





*



 



# + ! , 



- . *


Chapter 6
25 of 27

"





    "!



Chapter 6
26 of 27

/01  $ 2





Chapter 6
27 of 27


 
 
 
 
  


     
 
 

!"#

$%&$'&($')




URGENT LEGAL MATTERS INSTITUTE

Judges' Urgent Legal Matters Panel
Presented By:
Hon. Craig Laurence Schwall
Atlanta Circuit Superior Court, Atlanta
Hon. Brenda S. Weaver
Appalachian Circuit Superior Court, Jasper
Hon. Stephen G. Scarlett, Sr.
Brunswick Circuit Superior Court, Brunswick
Hon. Steven Cecil Teske
Clayton County Youth Development & Justice Center, Jonesboro
Hon. Peggy H. Walker
Douglas County Juvenile Court, Douglasville

Chapter 7
1 of 29
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I.

INTRODUCTION
What is considered urgent is often understood as something that is time sensitive and must be

handled swiftly. The word “urgent” comes from the Latin word urgentem, meaning "to press hard,
urge." Quite frankly, almost everything about the juvenile court urges swift action, and that is primarily
because the object of the juvenile court’s work is about children and families in crisis. The statutory
scheme of the Juvenile Code is grounded in time requirements mandating a speedy adjudication and
disposition in all matters because every matter involves what is in the best interest of the child and the
community. If it’s not protecting a child from a physical or sexual abuser, than it’s about the drug
addicted or untreated mentally ill parent neglecting their children, or the children affected by the
conditions of persistent poverty including but not limited to repeated acts of domestic violence, home
and food insecurity, and unsanitary living conditions. And if it’s not about abuse and neglect, the
juvenile court is responding with urgency to teens suffering from the lack of parental nurturing and
supervision for whatever reason who find their way into the grasps of criminal street gangs looking for
attention. And if it’s not the criminal street gang involving the teenage boys, it’s the family of pimps
seeking the forsaken girl also looking for attention and finding it in the arms of their new found “daddy,”
the pimp.
Upon being asked to present a discussion on “Handling Legal Matters in the Juvenile Court,” I
was immediately inundated with a plethora of thoughts that left me feeling as if I were drowning with
no life jacket. With about everything being urgent, I obviously knew I couldn’t speak on everything. So,
what should I choose among all the urgent matters that confront the juvenile court every day that is
practical, yet interesting and informative? I found the solution in the problem—focus on the unseen
causes that create the urgent circumstances that brings matters before the juvenile court. The truth is
that what we see that looks urgent (i.e. physical and sexual abuse, neglect, kids robbing others at
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gunpoint) is a symptom of something worse, and juvenile courts throughout Georgia and this country
are becoming more informed through research, and changing the way they handle what is urgent.
Using delinquency as an example, since the first juvenile court was created in 1899, judges have
customarily reacted to a child’s commission of a crime with greater emphasis on the crime committed as
opposed to why the child committed the crime in the first place. Take for example the case of Gerald
Gault in the landmark case of In re Gault,1who at 15 was accused of making an obscene phone call.
Gerald denied making the comments and pointed the blame to another teenager, never was given the
opportunity to confront his accuser, had no prior history, and if he were an adult would have spent no
more time in jail than 30 days, but the judge sent him to a secure facility until age 21.
Assuming arguendo that Gerald was guilty, so what? Absent other evidence to the contrary,
Gerald’s behavior is not atypical of many teenage boys, and certainly does not warrant a youth prison
for six years, nor one night in jail for that matter. Medical science has revealed that the adolescent brain
is neurologically wired to do stupid things, and are prone to immature antics and risky behaviors.
Research also shows that most kids age of out of their delinquent antics.
Assuming that Gerald’s worse enemy is his own teenage brain, he is not what we consider in this
business to be a scary kid, but one of the many who do stupid risky things (like I did as a teenager) who
will age out of their minor delinquent acts if we allow them. The most Gerald needs is somewhere
between an admonishment, apology to the victim, and a community service type program. There is
nothing to suggest that Gerald is suffering from anything other than being a normal teenage boy, or
what I refer to as the “POA Kid”, which is short for “Piss Off Adult Kid.” Most delinquent complaints filed
with the court are of the “Gerald” type, and are diverted to educational programs that may include
restorative justice features.2 When we treat the “Gerald’s” of the world harshly, we increase the risk of

1

387 U.S. 1 (1967)
Simply stated, Restorative Justice is a method of dealing with offenders in which they are urged
to accept responsibility for their offences through meeting victims, making amends to victims or the community.

2
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turning them into the scary kid, or the kid that will break into our homes and cars, rob, and physically
assault us. This is why the juvenile court is sometimes accused of being too soft, and only “slapping on
the wrist.” And for the most part, that accusation is true, except we slap only those kids on the wrist
who do not deserve anything more than a slap on the wrist because to do more will likely turn kids into
the one thing we are legally obligated to prevent—delinquency.
Coming full circle to the tendency of juvenile courts in the past to place greater emphasis on the
crime to determine the child’s treatment as opposed to a growing contemporary trend to emphasize
causation, we are observing better outcomes when it comes to kids and public safety. Today, Juvenile
courts on one hand divert the “Gerald’s” (i.e. low risk offenders) to prevent making them worse3while
on the other hand their diversion allows for more resource to target the scary kids who require intensive
supervision and treatment to reduce re-offending.
The diversion of the many low risk youth goes hand-in-hand with reducing recidivism among
high risk youth, or the scary kids. It is counterintuitive for some, but the research shared later in this
paper is adamant about what works to reduce recidivism, and creating the appropriate tools to assess
risk levels and divert the kids who make us mad is the foundation upon which the rest of an effective
juvenile justice system is positioned to handle the most urgent cases, the predator kids.
With all this said, the remainder of this paper will focus on how juvenile courts today are
handling the kids who scare us, or the kids that possess the most urgent needs. The juvenile court today
is at a crossroads on the best practices to reducing serious crime committed by youth. The research in
the past twenty years has revolutionized how we should respond to delinquent behaviors if ameliorating
those behaviors are to occur. The research has created a heightened sense of awareness among juvenile
courts that to be effective in reducing recidivism among kids, they must understand the causation of

3

I have coined the term “Hyper-recidivism” to refer to the effects of harsh responses to low risk offenders
resulting in recidivism and creating a pathway for delinquency that the child otherwise would have avoided but for
the harsh responses of the juvenile justice system.
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delinquent behaviors and attack it at its source. When kids commit serious crimes, it becomes an urgent
matter for the community, and how the court handles it can make it better, or make it worse for us all.
Suffice it to say, the juvenile court has become another type of urgent care center for our children and
youth. Everything in juvenile justice intersects at the juvenile court, and that makes the juvenile court
judge the traffic cop.
The next section will discuss the research that has changed the focus of juvenile courts in how
they approach rehabilitation of delinquent youth. Following this next section, we will take a look at
specific strategies developed using the research to prevent delinquency and reduce recidivism.

II.

UNDERSTANDING THAT “URGENCY” IS A SYNONYM FOR JUVENILE COURT
Urgency in the juvenile court is not measuredly solely by the acute nature of the circumstances

that define the court’s subject matter jurisdiction, but by the children affected by a pernicious social
disease now referred to as complex childhood trauma, or “an intense event (or series of stressful
events) that threatens or causes harm to [a child’s] emotional and physical welling.”4 When a child
experiences a stressful event, as in cases of domestic violence, physical and sexual abuse, neglect, and
so on, the child’s amygdala, which triggers the fight, flight, and freeze responses in stressful situations,
the event causes the release of chemicals and stress hormones (adrenaline and cortisol) that in turn
increases the heart rate and blood pressure. Imagine a child who experiences persistent stressful
situations, and the effects of a prolonged activation of stress hormones on the child’s brain. The effects
are profoundly negative leading to toxic stress,5 which causes greater number of neural connections in
regions of the brain that involve fear, anxiety, and impulsivity while simultaneously stunting the

4

Defining Trauma and Child Traumatic Stress. (n.d.) Retrieved from http://www.nctsnet.org/content/definingtrauma-and-child-traumatic-stress.
5
Toxic Stress. (n.d.) Center on the Developing Child, Harvard University. Retrieved
from http://developingchild.harvard.edu/science/key-concepts/toxic-stress.
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development of neural connections in the areas most needed like reasoning, planning, and behavior
control.6
This on-going exposure to traumatic stress creates a wear and tear effect that mars multiple
organ systems and causes lasting prolonged behavioral and physiological disorders such as depression,
drug abuse, cardiovascular disease, diabetes, stroke, immunology, and inflammation patterns.7
Understanding childhood trauma, how it insidiously impacts the child’s brain to the extent that it arrests
child and adolescent brain development in ways that impede academic progress, emotional maturation,
cognitive development, and compromises personal health and well-being has revolutionized how
juvenile courts in Georgia are responding to children, youth, and families, and in ways I never thought
when I took the Bench in 1999.
Just before taking the bench, between the years 1995-97, Kaiser Permanente and the Centers
for Disease Control and Prevention (CDC) conducted the largest investigation into child abuse and
neglect as well as health and well-being. It is called the Adverse Childhood Experiences (ACE) Study.8 The
study was published in 1998, just before I donned a robe. Its findings stunned the universe of physicians,
psychologists, psychiatrists, therapists, and about any person working in a field that treats or touched
upon the lives of children, including those in juvenile justice. Over time it became apparent that judges
were overlooking the obvious by responding to behaviors using punishers when in fact many of these
behaviors were symptoms of something much more insidious—childhood trauma. It was no wonder that
probation was not working for most of these kids because what infected them was not being treated.
Our responses to delinquent behavior was analogous to a patient informing a physician that he or she is

6

National Scientific Council on the Developing Child. (2005/2014). Excessive Stress Disrupts the Architecture of the
Developing Brain: Working Paper 3. Updated Edition. http://developingchild.harvard.edu.
7
McEwan BS, (2008). Central effects of stress hormones in health and disease: Understanding the protective and
damaging effects of stress and stress mediators. 583(2-3), 174-85. doi: 10.1016/j.ejphar.2007.11.071. Retrieved
from http://www.ncbi.nlm.nih.gov/pubmed/18282566.
8
Relationship of Childhood Abuse and Household Dysfunction to Many of the Leading Causes of Death in Adults,
American Journal of Preventive Medicine, Vol. 14, pp. 245-258 (1998)
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experiencing persistent headaches, and without further examination was prescribed medication to
relieve the pain, but later dies from an undiagnosed brain tumor.
My father, who retired from CDC and worked alongside epidemiologists, gave me advice many
years ago at the time I began juvenile justice reformation in Clayton County. What began as an after
dinner father-son conversation with him asking the question, “So, how are things going son?,” and me
sharing the changes happening in the juvenile court, he commented, “It seems that you and I may have
allot in common.” A bit perplexed, I asked him in what way?
He observed that how we should go about preventing future offending by youth is very similar
to how epidemiologists go about studying diseases to prevent and cure. Dad pointed out that the
objective of epidemiology is “to provide a basis for developing surveillance measures and prevention
procedures for groups and ĂƚͲƌŝƐŬƉŽƉƵůĂƚŝŽŶƐ, and to ŝĚĞŶƚŝĨǇĐĂƵƐĂƚŝŽŶ and then ƐƚƌĂƚĞŐŝĞƐthat
impact both groups and populations, thereby also allowing ŝŶĚŝǀŝĚƵĂůƚƌĞĂƚŵĞŶƚƐƚŽďĞĞĨĨĞĐƚŝǀĞ.”9
Feeling like a witness under cross-examination, Dad asked me a series of questions to make his point: 1)
Isn’t it part of your job to provide surveillance of these delinquent youth, and to develop ways to
prevent their future offending?; 2) Aren’t the kids you work with in an at-risk group?; 3) In order to
develop preventive strategies for delinquent behaviors, don’t you need to identify what causes these
behaviors?; and 4) Don’t you think that once you identify the causation of delinquent behaviors and
develop the strategies to prevent their occurrence that you are in a better position to develop effective
individual treatments? After responding “yes” to every question, Dad concluded saying, “Than what you
should be doing is no different than what I did at CDC in disease prevention.”
He made one final observation that transformed me as a judge forever, and has made a
difference for our youth in my county upon implementing his observation. Dad told me that disruptive

9

What is Epidemiology, Centers for Disease Control and Prevention,
https://www.cdc.gov/careerpaths/k12teacherroadmap/epidemiology.html
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behaviors behave like diseases in two basic epidemiological ways: 1) They do not occur by chance; there
are always determinants for the disease to occur; and 2) They are not distributed at random;
distribution is related to risk factors that need to be studied for the population in order to identify
solutions.10 In other words, if disruptive behaviors do not occur by chance, and are not randomly
distributed, that means they can be studied. If they can be studied said Dad, their causation can be
identified for the purpose of developing effective strategies.
My father made it quite clear that fighting delinquency and dependency is a public health
matter because what causes children to become victims at the hands of their parents, or to engage in
criminal activities are generally symptoms caused by other events that occurred to them (parents if
involving dependency or youth if involving delinquency) at some earlier point—trauma for example. He
also pointed out that by employing a public health model to address delinquency and dependency, it
allows for the entire population to be assessed in order to determine the causes that in turn can lead to
finding effective strategies.
The ACE study made it quite clear that childhood trauma is a public health issue by revealing
that there is a dose response relationship between traumatic experiences and health outcomes. In other
words, the higher the score on the Adverse Childhood Experiences Survey, the worse the health
outcome. For example, consider that a score of four or more results in that person being 2 ½ times more
likely develop a chronic obstructive pulmonary disease, or 2 ½ times more likely for hepatitis, or 4 ½
times more likely for depression, or 12 times more likely for suicidality. It gets worse when a score of
seven or more resulting in that person being three times more likely to contract lung cancer and 3 ½
times likely for ischemic heart disease, which is the number one killer in America.

10

Principles of Epidemiology in Public Health Practice, Third Edition, Centers for Disease Control and Prevention,
https://www.cdc.gov/ophss/csels/dsepd/ss1978/lesson1/section1.html
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These emotional and physiological health outcomes of childhood trauma are similar to the
relationship between trauma and disruptive and delinquent behaviors that bring children to the juvenile
court. Children who have been maltreated or exposed to violence during childhood are more likely to
have arrest records during adolescence or adulthood.11 It is well established that there exists an
association between trauma experiences in childhood and the development of mental health concerns
such as oppositional defiant disorder12 and conduct disorder.13 Research also suggests that “timing,
duration, and chronicity of traumatic events influence the risk and trajectory of delinquency, with
children exposed to trauma at a younger age being at higher risk for poor developmental outcomes.”14
Understanding the role trauma plays in contributing to delinquency has caused many juvenile
courts, including mine, to make a paradigm shift away from overusing detention and probation and
more toward treatment. It was time to stop treating the symptom (i.e. delinquent behaviors) and focus
on the root causes of these symptoms. Children suffering from trauma are speaking to us, but they do so
through their behavior. When children are hurting, their language becomes their behavior. Traumatized
people, traumatize people. The key to reducing victimizing is to concentrate on treating the underlying
trauma in our children that are driving them to victimize (or traumatize) others.
The urgency that is inherent in matters involving what the juvenile court is obligated by law to
address is what drove my court and many others with urgency to make a 180 degree turn from
traditional juvenile justice practices to a public health model that employs an epidemiological approach
to prevention of delinquency. How we made this turn beginning as early as 2001 after having that

11

Cernkovich, Lanctot, & Giordano, 2008; Maxfield & Widom, 1996; Thornberry, Ireland, & Smith, 2001
Flisher et al., 1997; Merry & Andrews, 1994
13
Fergusson, Horwood & Lynskey, 1996
14
Examining the Link Between Traumatic Events and Delinquency Among Delinquent Girls: A Longitudinal Study,
U.S. National Libray of Medicine, National Institutes of Health,
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4286894/ , citing Maas, Herrenkohl & Sousa, 2008; Moffit &
Caspi, 2001; Silverthorne & Frick, 1999
12
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pivotal conversation with my father followed by what seemed tons of research is the focus of the next
section.
III.

Strategies for Handling Urgent Delinquent Matters
A. Risk and Needs Assessment Instruments
In the beginning, processing juvenile cases, especially delinquent matters, was similar to

processing adult cases except for our limited access to a Youth Development Campus, or YDC (YDC’s is
the juvenile justice system’s way of softening what they really are, prisons). YDC’s are reserved
predominately for those youth adjudicated on a “designated felony,” which includes about thirty (30) or
so felonies set aside by the General Assembly as serious enough to warrant consideration for “restrictive
custody,” which is another softer synonym for prison. Generally speaking, if a child committed a
delinquent act, they were placed on probation to be supervised by a probation officer. A few were
diverted to workshops and the like, but the majority were placed under supervision. We did not employ
any assessment tools to determine risk of re-offending, and so youth low risk youth were mixed with
high risk youth simply because we did not know better. Within a few years, I figured out that the
recidivist rates were high (76%) among our probationers for three reasons: 1) the low risk, who likely
would not have re-offended, were making new friends in the high risk youth and learning more
delinquent behaviors; 2) the lack of a needs assessment tool to determine what criminogenic needs
were fueling the delinquent behaviors of the higher risk youth; and 3) lack of evidence programming to
address the criminogenic needs.
By 2001, and after a great amount of research into what works with juvenile offenders, a grant
was acquired to help us design a risk and needs assessment tool we named the Juvenile Assessment Risk
Instrument System, or affectionately called “JARIS.” The new tool revolutionize the way we did the
business of delinquency. Suddenly, as we recruited collaborative partners to create diversion programs
from theft workshops to other workshops on drug awareness, personal spaces, conflict management,
10 | P a g e
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mediation, and many more, the probation caseloads drastically fell from 125 to 25 as the number
diverted drastically increased. The probation officers began supervising the kids who scare us, and not
the kids who make us mad.
A recidivist study was performed on all youth diverted from the courtroom in 2010, and
followed those youth for three years. These are the kids we are accused of “slapping on the wrist.” After
three years, 70 percent did not re-offend. 18 percent re-offended in 2011, 8 percent in 2012, and only 4
percent in 2013, which again this data supports the studies that show most youth age out of their
delinquent conduct.
In order to accommodate the increasing number of diversions, and to ensure that best practices
would be utilized in the process, a new division called “Restorative Justice” was created and staffed with
nine employees. These employees dedicate each day to developing and sustaining diversion programs
using the restorative justice model. This is a model that places emphasis on restoring the victim while
building the competencies of the offender. The restorative justice workers focus on mediation and other
modalities that ensure the victim has a voice.
The important point is that diversion involving the right youth does not compromise public
safety, but enhances it because it allows for courts to reallocate resources to the kids that need it the
most, the scary ones.
B. The School-Justice Partnership Model: The Importance of School Connectedness in
Delinquency prevention
This drastic decline in probationers is also attributed to the creation of the nation’s first SchoolJustice Partnership (SJP) now replicated in thirty-nine (39) states, which reduces the number of school
based arrests or referrals to the juvenile court by replacing them with restorative and educational
programs and practices. By 2003, the number of school based referrals to the court climbed from 49 the
year before police were placed on school campuses to 1,400, and 92 percent of those referrals were
minor offenses mostly consisting of disrupting public school, disorderly conduct, and school-yard fights.
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These statistics were alarming. The arrests of so many students for minor offenses created an
urgent need to act immediately to change the handling of infractions on school campuses. Looking back
on those days, researchers today have confirmed that the relationship between the school based arrests
and the decline in graduation rates to an all-time low of 58 percent was statistically significant. The
urgency was not merely in the fact that students were dropping out of school like flies, but these dropouts were roaming the streets contributing to the sharp increase in juvenile crimes in the county. It was
a classic case of “Hyper-Recidivism,” which is the when an individual or system responds to an offender
in a manner that exacerbates the offender's risk to re-offend.15
Among the most significant protective buffers preventing delinquent conduct is academic
progress (education) tied to school connectedness, which the latter is a belief held by students that
adults and peers in the school care about their learning as well as about them as individuals.16 The
research shows that students who feel connected to their school are also more likely to have
better academic achievement, including higher grades and test scores, have better school attendance,
and stay in school longer, which consequently means that these students are less likely to engage in
many risk behaviors, including early sexual initiation, alcohol, tobacco, and other drug use, and violence
and gang involvement.17
There are numerous studies on the overuse of arrests on campus. The first and most publicized
was done by a research professor at Arizona State University who found that students arrested on
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Steven Teske, Breaking the Cycle of Hyper-Recidivism, http://jjie.org/2013/07/17/breaking-the-cycle-of-hyperrecidivism/
16
School Connectedness, Centers for Disease Control and Prevention,
https://www.cdc.gov/healthyyouth/protective/school_connectedness.htm
17
American Psychological Association, School Connectedness, http://www.apa.org/pi/lgbt/programs/safesupportive/school-connectedness/default.aspx
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campus are twice as likely not to graduate, and they are four times more likely not to graduate if they
appear in court.18
In 2003, after consulting with the school superintendent and the chief of police, I convened the
schools and law enforcement agencies providing school resource officers for the purpose of creating a
SJP that would work together to significantly reduce the number of minor school offenses referred to
the juvenile court. Although judges in general, and juvenile judges in particular, possess an inherent
convening authority by virtue of wearing a robe, the public policy in Georgia emphasizes the
collaborative role of the juvenile court judge by giving them expressed convening authority to engage
community stakeholders for the purpose of preventing and addressing delinquency, dependency, and
Children in Need of Services (CHINS). O.C. G. A. 15-11-38 (a) provides that juvenile court may establish a
community based risk reduction program “for the purpose of utilizing available community resources in
assessment and intervention in cases of delinquency, dependency, or children in need of services . . .”
O.C.G.A. 15-11-38 (b) authorizes judges to include a prevention component as part of the risk
reduction program as follows:
As part of a risk reduction program, a court may implement or adopt an early intervention
program designed to identify children and families who are at risk of becoming involved with the
court. Such early intervention program shall be for the purpose of developing and implementing
intervention actions or plans to divert the children and their families from becoming involved in
future cases in the court.
It was the Council of Juvenile Court Judges (CJCJ), having become more informed of the
underlying causes of the sad and horrific events bring children, youth, and families before the court,
who sought the legislative authority for juvenile court judges to act proactively and with urgency to
address the social ills plaguing our children and families.19

18

Sweeten, Gary, Who Will Graduate? Disruption of High School Education by Arrest and Court Involvement. 24.4,
Justice Quarterly, 462-480 (December 2006).
19
Conversation with Judge Michael Key, past president of the CJCJ sharing the Council’s support to create a
community based risk reduction program (NCJFCJ Conference, Coronado Island, California, 2015).
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O.C.G.A. 15-11-38 (c) prescribes the manner in which juvenile court judges may go about
creating a community based risk reduction program stating:
the court may enter into protocol agreements with school systems within the court's
jurisdiction, the county division of family and children services, the county department of
health, DJJ, any state or local department or agency, any mental health agency or institution,
local physicians or health care providers, licensed counselors and social workers, and any other
social service, charitable, or other entity or any other agency or individual providing educational
or treatment services to families and children within the jurisdiction of the court.
The statute further provides that “Such protocol agreements shall authorize the exchange of
confidential information in the same manner and subject to the same restrictions, conditions, and
penalties as provided in Code Section 15-11-40.” This allows the different agencies to come together
and share what is otherwise confidential information for the purpose of developing the most effective
and strategic treatment plan for the child and family. This language was also required to comport with
the Federal laws that mandate confidentiality of school, health and other records of children but permit
sharing provided it is by court order, and that such order provides that 1) the records shall not be
disseminated to any unauthorized third party; and 2) the person who disseminates such records in
violation of the order shall be punished by contempt.
This authority, however, is not without some limitations in order to satisfy the judicial canons
prohibiting judges to preside in matters in which they have a conflict of interest. Therefore, O.C.G.A. 1511-38 (b) in part provides that:
The court's involvement shall be for the limited purpose of facilitating the development of the
program and for the purpose of protecting the confidentiality of the children and families
participating in the program.
Notwithstanding this legislative authority provided to juvenile court judges, I was never required
to invoke this authority. All stakeholders, including the schools, law enforcement, district attorney,
family and children services, mental health, and certain private organization such as the NAACP,
voluntarily showed up to discuss over a nine (9) month period how to stop the influx of minor school
based referrals to the juvenile court.
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The negotiations led to an inter-governmental agency agreement to reduce school referrals and
replace the arrests and referrals with various programs matching the nature of the offenses. For
example, school fights, disorderly conduct, and disrupting school offenses on the first offenses resulted
in a written warning, and on the second offense the student was referred to a conflict resolution
program. Students were referred to a theft workshop on theft offenses, boundaries workshop if
involving sexual battery, drug education program involving misdemeanor marijuana, or drug treatment
if circumstances show addictive behaviors.
Since 2004 when the SJP agreement went into effect, the number of school based referrals have
declined by 91 percent. The SJP model, now replicated nationwide, is an evidenced based program that
has confirmed other research around the principle of hyper-recidivism, and to avoid the overcriminalization of minor offenses involving youth. For example, of the 420 students given a
warning/program referral in 2011-12, only 55 that re-offended that year, and only 14 re-offended a third
time. The total average recidivist rate of students between the years 2011-17 is only 10 percent. This
data illustrates the insaneness of zero tolerance policies in schools in which scores of students were
harshly treated using arrests and the courts as a hammer when in fact most kids, if treated using
positive educational and restorative justice programs and practices, cease their disruptive behaviors.
Subsequent to implementing the agreement, the graduation rates began to increase. The
Sweeten study referenced above, which showed that students arrested on campus are twice as likely to
drop-out, was quite measurable as we observed the drop-out rate increase as arrests increased, but the
drop-out rates decrease as the arrests decreased. Between the years 2004 (when the agreement was
implemented) and 2012, the graduation rates increased 24.4 percent. When the U.S. Department of
Education changed the reporting requirements for graduation rates from “overall” to “on-time,” the
rates across America declined as did Clayton County’s. Regardless, the “on-time” graduation rates since
the change in 2012 have increased almost 20 percent.
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Also measurable was the decrease in juvenile crimes, especially felonies, during this same period
of time as graduation rates were increasing. As goes graduation rates, so goes crime.
The SJP was first developed in Clayton County, and is listed as an evidence based juvenile justice
practice in A Handbook for Evidenced based Juvenile Justice Systems. The SJP model as designed by this
writer has been adopted by the National council of Juvenile and Family Court Judges (NCJFCJ), Annie E.
Casey Foundation, Atlantic Philanthropies, and the Office of Juvenile Justice and Delinquency Prevention
(OJJDP). With the financial support of the preceding public and private organizations, the SJP has been
introduced in nearly all fifty states over the past decade.
C. System of Care: Targeting Kids with Trauma for Services
Unfortunately, students who suffer from childhood trauma tend not to do well in school. We
discovered this to be true when in 2010, after creating a non-profit in Clayton County called the System
of Care (SOC) to target chronically disruptive students (those students on a trajectory to drop out of
school) for trauma informed services, performed an ACE Survey on every student and found that 87
percent suffered from childhood trauma. Services related to the treatment of trauma became
paramount in the SJP effort to increase graduation rates and reduce juvenile crime.
By 2008, after working the SJP for several years, the partners met and it was decided to look at
those youth who are not responding well to the alternatives to arrest. Upon disaggregating the data, it
was learned that those youth we called “frequent flyers” are those that required clinical services, mostly
because they suffered from trauma. These are the youth most likely not to graduate.
In 2010, a grant was awarded to seed the System of Care, which operated with an executive
director, assistant, and worked collaboratively with the schools and courts to identify the chronically
disruptive students for assessment and services. This process included the development of a risk and
needs assessment system, which married the education and juvenile justice risk factors. Those students
identified as chronically disruptive in need of services was referred to a single point of entry called the
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Clayton County Collaborative Child Study Team (Quad C-ST), which was created using the community
based risk reduction statue described above.
The Quad C-St is a multi-disciplinary panel that includes representatives from social services,
mental health, school system, and providers. It is coordinated by a representative of the court who
serves as the JDAI coordinator. The objective of the System of Care is to deliver services to students that
the school is not able to provide. The services delivered through the System of care include Individual
counseling, family counseling, individual mentoring, and group mentoring. The System of Care service
students in all middle and high schools. The criteria for services includes:
x

Three or more discipline referrals

x

Three or more OSS days

x

Three or more unexcused absences

x

Safety assessment, or

x

Trauma

The System of Care has been successful in reducing the number of disciplinary referrals among the
chronically disruptive student by 86 percent, and school attendance has increased by 62 percent.
D. Juvenile Detention Alternatives: Reserving Detention for the Most Urgent Matters
The SJP was inspired by another model called the Juvenile Detention Alternative Initiatives
(JDAI). Just as students were being arrested on campus at alarming rates, so too were kids in the
community at large, and most were detained in the regional youth detention centers staying locked-up
for days and too many for up to two months. Most of the youth were detained on misdemeanor
offenses for which an adult would have posted bail within hours of arrest, but kids were remaining
detained for days and months. These were the low risk kids discussed above that would likely age out of
their delinquent activities but for the system introducing them to the fewer hardened youth of which
most were involved in gang related activities. Again, the principle of hyper recidivism playing a role in
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making matters worse for the kid, and also for the community. Appalled by the indiscriminate use of
detention, I searched out for what works in detention reform and stumbled across JDAI while attending
a conference in Seattle in 2000. It was the same year that the Commissioner of our Department of
Juvenile Justice, Orlando Martinez, introduced JDAI to Georgia as a statewide initiative. I would later be
assigned to the statewide JDAI committee. The statewide initiative was not successful, and for a number
of reasons not relevant to this discussion, but Clayton County survived the calamities and came out as
the sole participating site, and continues to be a JDAI site to date.
JDAI is an initiative of the Annie E. Casey Foundation (AECF) located in Baltimore, MD. It is a
philanthropic organization that focuses on improving the well-being of American children. The AECF is
one of the most prominent organizations in child welfare issues in the U.S., and considered by many to
play a dominant role as a “watchdog” for child welfare, which includes the famed publication of U.S.
child welfare data, annually, through its KIDS COUNT Data Book – the most widely used reference on the
subject.
In 1992, AECF established JDAI to combat the unnecessary use of detention of youth. It began as
a pilot project in five jurisdictions in the 1990s, and is now being implemented in more than 250 U.S.
counties. Participating JDAI sites have reduced their daily detention populations by 43% since joining the
initiative while maintaining or improving public safety. Under Governor Nathan Deal, Georgia has rejoined JDAI as a statewide initiative, and this writer is the chair of the statewide committee.
The JDAI model includes eight (8) core strategies:
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Collaboration

x

Use of accurate data

x

Objective admission instruments

x

Safe alternatives to detention

x

Case processing reforms

Chapter 7
19 of 29

x

Reducing secure confinement for special cases

x

Commitment to reducing racial disparities, and

x

Improving conditions of confinement

With the technical assistance from another a JDAI model site, Portland, OR, we implemented a
Detention Assessment Instrument (DAI), which is an objective detention admissions instrument to help
eliminate actual and implicit bias in the detention decision-making process. It also served to weight the
severity of the offenses, and provide guidelines on which kids were not likely to re-offend and those
more likely to re-offend pending the next hearing. Those who scored between 7-12 points were placed
on an alternative to detention program that included an ankle monitor, home confinement, surveillance
program, or wrap around services.
Georgia is a bail-able state for juveniles, but kids across Georgia were not advised of their right
to bail as required by O.C.G.A. 15-11-507, including in Clayton County. The alternatives to detention
provided a safer system for release as opposed to requiring a parent or guardian to post money or
property, especially given the fact that the kid doesn’t have anything to lose if bail is violated because
it’s not his or her money or property. Since implementing the DAI and the detention alternatives
program, the number of youth re-offending while on release declined to less than 1 percent each year,
and zero percent in some years.
The total number of detention admissions fell from over 1,000 in 202, the year before JDAI was
introduced, to just over 250 in 2015, which represents about a 75 percent decrease in detention
admissions. In terms of the average daily detention population, the numbers fell from 62 to 12. By
implementing expedient case processing of cases, the average length of stay in detention centers fell
from 62 days to 11 days.
The thrust behind these changes is the avoidance of hyper-recidivism, or increasing the risk that
a youth will re-offend by placing the youth in criminogenic environments like detention centers that
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warehouse the most serious and violent youthful offenders. A comprehensive review of the research
regarding the detention of youth shows that detention has a profoundly negative impact on the mental
and physical well-being of youth, including their education as well as their employment. A psychologist
found that for one-third of incarcerated youth diagnosed with depression, the onset of the depression
occurred after they began their incarceration,20 and another suggests that poor mental health, and the
conditions of confinement together conspire to make it more likely that incarcerated teens will engage
in suicide and self-harm.21 Economists have shown that incarcerating youth reduces their future
earnings and their ability to remain in the workforce, and could change formerly detained youth into
less stable employees. Educational researchers have found that upwards of 40 percent of incarcerated
youth have a learning disability, and they will face significant challenges returning to school after they
leave detention. Most importantly, for a variety of reasons to be explored, there is credible and
significant research that suggests that the experience of detention may make it more likely that youth
will continue to engage in delinquent behavior, and that the detention experience may increase the
odds that youth will recidivate, further compromising public safety22
By 2003, with graduation rates falling to an all-time low, and juvenile crime significantly
increasing, it became obvious that something drastic needed to occur. The urgency created in the sheer
number of youth in crisis suggested that the approach to turning this ship around required urgent steps,
but the urgency also meant doing the untraditional. The more kids we detained, the worse the crime.
Today, the total number of delinquent referrals to the court are down 71 percent of which 46 percent
include felonies (i.e. residential burglaries down 62 percent, aggravated assaults down 62%, weapons
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down 52 percent, felony thefts down 91 percent, weapons at school down 83 percent, and car theft
down 26 percent).
E. Graduated Responses: The Urgency of Technical Violations Demands Certain and Swift
Action
When youth commit serious offenses and require supervision, it is critical that probation officers
can make contact with the offender numerous times, which cannot occur if the caseloads include mostly
low risk youth. To accomplish this, the court must emphasize diversion programs for low risk youth as
described above. Another essential tool for probation officers is the graduated sanctions and incentives
program, which empowers officers to respond swiftly to probationers who violate probation. This
cannot occur if the courts require that all violations be filed and processed through the court.
After becoming a JDAI site, Clayton County juvenile court imposed a moratorium on warrants for
violating the technical conditions of probation unless it involved a probationer who absconded or
exigent circumstances exist that compromises community safety. In place of warrants, the court
provided probation officers with several responses ranging from oral and written reprimands to curfews,
house confinement, GPS monitoring, wrap-around services, Enhanced Surveillance Program (ESP), to
weekend detention. Probation officers used a graduated response matrix to guide their decisions on
which response was most appropriate.
This permitted officers to respond with certainty and swiftness immediately upon learning of
the violation. Probationers who objected are placed on the next day’s calendar before a judge to hear
their side of the story, and for the judge to determine if the facts support the allegations and the
officer’s response is warranted. Since implementing the graduated sanction program, warrants for
violation have declined by 80 percent, which contributed to fall in detention rates.
F. Finding Alternatives for Safety and Treatment (FAST) Panel
Every Monday, Wednesday and Friday mornings the FAST panel, made up of a diverse mix of
experts — including child welfare authorities, school psychologists, mental health counselors, child
21 | P a g e
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welfare group representatives and community volunteers — convenes to get the back story on the
children who end up in front of Clayton County’s Juvenile Court Judges. Members are trained in juvenile
justice and child welfare issues, undergo background checks and take an oath vowing not to violate the
young offender’s privacy.
The panel interviews the child’s parent or guardian and then makes recommendations to the
judge about what should happen next. Teske says the hearings streamline court appearances and allow
juvenile judges to make more informed decisions.
The overall objective, he says, is to mobilize social service agencies to address the wide-range of
underlying issues – everything from mental health to abuse – that are likely contributing to a child’s
decision to act out.
Between 2009 and 2012, 1,441 youth were detained by Intake and had their cases presented
before the FAST Panel. In 46% of those cases, the panel was able to recommend to the court that the
child be released on a detention alternative. The judge followed the FAST Panel’s recommendation in
89% of those cases. Of those released, only 5.3% were charged with conditional release violations
between their release and the disposition of their case.
Prior to establishing the FAST Panel, the judge was shouldered with the burden of being a social
worker, mental health counselor, educator, and anything else needed to determine the child’s status
and needs. It did not make sense for the judge to wear that many hats, and not be qualified to wear
them. These were matters of urgency, and it required experts to weigh in on the kid’s status in all
respects to render assistance in what direction or pathway the child needs to be treated. Oftentimes,
kids who committed delinquent acts didn’t need the juvenile justice system, but needed mental health
services because his conduct was a manifestation of his mental health disorder. The FAST Panel, using
their expertise as a collective body, are able to more appropriately recommend to the court the best
pathway and services, and in an expeditious fashion.
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G. Quad C-ST: A Multi-Disciplinary Panel for Addressing Children in Need of Services (CHINS)
This multi-disciplinary panel was described above in the section on the System of Care and the
treatment of chronically disruptive students. However, the Quad C-ST was first created in 2004 by court
order establishing it as a community based risk reduction program for the purpose of treating children in
need of services, or those children who are unruly and truant. These children are called status offenders
meaning that if an adult they would not be charged because they are not criminal offenses. They are
unique to the status of a child.
Status offenders are also described as low risk to commit delinquent acts, but high needs. They
are truly the kids that make us mad, but are not scary. However, they are time suckers because their
high needs are demanding of probation officers, but their need for surveillance much lower than with
the scary, high risk youth. Consequently, the status offenders were diluting the surveillance and
supervision of the more serious and dangerous youth in the county by their high needs distractions.
Despite the traditional view that status offenders required direct supervision, it was decided in
Clayton to take a different path and create a different pathway for status youth by referring them to a
multi-disciplinary panel to assess their needs, match those needs to appropriate treatment modalities,
and coordinate those services. This panel meets routinely every week on multiple occasions addressing
the needs of truant and unruly youth.
Consequently, the number of CHINS petitions are down nearly 90 percent, and most important
of all, this coupled with the increase in diversion has helped to reduce the probation caseloads from 125
per officer to only 25. This caseload reduction has increased the supervision and surveillance of the
highest risk youth in the county, and consequently reduce the recidivist rate among them by 17 to 25
percent; a decline from 76 percent pre-reformation.
I would be remised if I did not discuss our decision to refrain from using detention with status
youth. There is something wrong with using a jail on children who make us mad, and have not
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committed any criminal acts. It is for the same reasons stated in the section on JDAI that we decided not
to use detention on status youth. I will follow with further reasons why.
The adolescent brain research conducted in the late nineties revealed that adolescents are
neurologically wired to do stupid things despite their intensive intellectual and creative activities.23 The
frontal lobe cortex is what translates emotion into logic and is critical to governing our handling of
conflict and processing critical reasoning, but we learned from the MRI studies that the frontal lobe is
not fully developed until about age twenty-five (25). This discovery corroborated what the behavioral
sciences have been saying for decades to explain the risk-taking behaviors of teenagers, and supporting
the adage often repeated by adults angered by maddening teenagers, “He is going through the teenage
rebellious years.”
This research has taken hold and is driving policy through the law in very profound ways as
demonstrated by the U.S. Supreme Court landmark decisions in Roper v. Simmons24 striking down the
execution of juveniles and Graham v. Florida25 and the Miller v. Alabama and Jackson v. Hobbs26
decisions striking down life sentences without the possibility of parole for juveniles. These decisions
illustrate the impact of research on due process, which is analogous to how juvenile court judges can
enhance due process on the bench by working off the bench to provide leadership in building a system
of care that delivers better outcomes at all stages of a CHINS process.
Keeping in mind that CHINS are not delinquent (although at risk of becoming delinquent), our
understanding of the adolescent brain and how it works demands that judges work to create a system
that accommodates the uniqueness of CHINS who’s adolescent brain, already prone to risk-taking and
making adults mad, are often suffering from abuse, neglect, and other traumatic issues. How judges
23
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respond to these non-delinquent, high needs teenagers can help them or hurt them, and avoiding
harmful unintentional consequences requires the judge to bring stakeholders together to build a system
of care that is grounded in practices supported by research.
This research is what drove our policymakers in 2013 to remove the Valid Court Order (VCO)
exception in the Georgia juvenile code. The original purpose of the VCO exception was to provide judges
with a tool to enforce their orders and protect status youth who repeatedly exposed themselves to
harmful situations. The philosophy was that youth should be held accountable for disobeying the court,
and some youth, particularly chronic runaways, were safer locked up than they would be on the street.
Notwithstanding this philosophy, we have since learned that detaining youth in secure facilities has
proved to cause far-reaching, negative consequences. Research shows that youth who spend time in
secure custody are less likely to complete high school, avoid re-arrest, find employment, and form stable
families. They are also more likely to abuse drugs and alcohol.27 Ironically, the risk associated with status
youth becoming delinquent is increased when they are introduced to criminogenic environments like
detention centers, and thus a pathway to delinquent conduct and adult criminality is accelerated.
Furthermore, youth of color continue to be disproportionately impacted by the juvenile justice system,
including at the detention stage.28
The underlying causes of status offenses are typically linked to factors associated with family dynamics,
school concerns, trauma, mental health needs, and peer group influences.29 Locked detention is not
designed to treat or to resolve such causes. Rather, the negative outcomes that can arise from detention
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far outweigh any benefits of short term confinement with no access to critical services needed to
eliminate the reasons for running away in the first place. Detention can exacerbate underlying causes of
the young person’s behavior and simultaneously expose them to predatory behaviors of other youth
charged with more serious, delinquent offenses. This exposure can increase the risk of emotional harm
and escalation of delinquent behavior.30
For all of these reasons, detention should never be the default option in matters involving
CHINS. Rather, secure detention should only be used if a youth poses a serious threat to public safety, or
if there is a strong, documented reason to believe that the youth will not return to court for required
hearing dates. Status offenses such as running away, skipping school, violating curfew, and using
tobacco and/or alcohol under age generally do not meet this threshold.
Limiting judges’ ability to order the detention of status youth has historically been a source of
contention among judges, placing judges at odds with many juvenile justice practitioners, service
providers, and advocates. Therefore, it is important that a frank discussion is had regarding the judge’s
role in CHINS cases as it involves detention.
At times, status youth (CHINS) present a threat to themselves, and naturally we want to protect
them. However, using detention with the intention of safeguarding youth facilitates a process that
exposes status youth to greater risks and may cause their behavior to deteriorate, sometimes causing a
greater threat to themselves or others. This presents a difficult paradox for juvenile court judges,
believing that judges must decide between the lesser of two evils: 1) do we release a status youth to his
or her family or community and run the risk that s/he may be victimized or run away again? Or 2) do we
detain them, knowing that detention may expose the youth to further physical and emotional harm? No
matter how difficult the choice, we must guard against doing anything that will make matters worse,
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even when it feels contrary to our protective instincts. When we as judges fail to guard against this, we
may end up contributing to juvenile delinquency and future offending, rather than preventing it.
It is this “Lesser of Two Evils Dilemma” that creates this provocative debate around detention of
CHINS, but this dilemma also emphasizes the need for judges to work off the bench using their inherent
collaborative influence as well as their statutory authority (as described below) to create a system of
care that targets the underlying reasons status youth behaviors.

H. Second Chance Program: A Specialty Court for Deep-End Youth
Many youth who commit serious offenses, including some SB 440 cases transferred to juvenile
court (Seven Deadly Sins), are eligible for treatment as a designated felon (DF). These are the youth who
are eligible for restrictive custody and direct placement in a secure facility (YDC). Despite the seriousness
of their offense, it can be counter-productive to place these youth in secure confinement if they remain
amenable to community solutions. Needless to say, the seriousness of their offense dictates that any
community based solution requires a much more intensive supervision program than what general
probation can provide.
By 2010, after encountering too many youth before me on a DF matter who possess the
intelligence and wherewithal to do better, I decided to create an intensive supervision program
grounded in the research. The program is called “Second Chance’ and its requirements are quite
stringent:
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x

First six months on house confinement

x

GPS monitor during the six months of house confinement

x
x

Report to the Evening Reporting Center every evening after school to 8 p.m. Monday
through Friday
Weekly drug screens

x

Report, along with parent, to judge in person once weekly
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x
x

Attend evidence based programs including cognitive restructuring, moral recognition
therapy, seven challenges drug treatment, and multi-systemic therapy.
There are no graduated sanctions. Violations result in immediate detention.

x

Revocation results in maximum disposition up to 5 years in YDC.

x

Successfully complete all three phases over an 18 month period.

Since 2010, approximately 100 youth have graduated the program with a recidivist rate of 12 percent.
This is compared to the recidivist rate of youth release from YDC’s, which is 65 percent. In other words,
according to the law of probabilities, had these 100 youth been sent to a YDC, 65 would have returned
home to re-offend within three years whereas only 12 of those kept and treated in the community
would have re-offended.
I.

Concluding Remarks

Handling urgent matters in the juvenile court can be multi-faceted in its approach. The
prevention of delinquency is just as much about how we should handle low risk youth as it is how we
handle high risk youth. They go hand-in-hand. Failing to divert low risk youth compromises public safety
when we place them on probation, mix them among higher risk youth, which dilutes the supervision of
high risk youth because probation officer’s time is consumed by low risk offenders. This is also true in
the handling of status offenders whose high needs demand more attention by probation officers, which
takes away from the supervision needed for high risk offenders, those who we are scared of.
In looking back at the changes made in our juvenile justice system with the eye toward reducing
recidivism, it required that we evaluate every detention decision point along the juvenile justice
spectrum. Beginning in the schools where police now work, to the front door of the juvenile court to
guard against inappropriate use of detention, or keep low risk youth out of court by diversion, or
creating multi-disciplinary panels to assist the judge in decision-making, or creating tools for probation
officers to handle urgent matters swiftly, or creating a deep end program to save kids from despair and
stop further victimization.
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in the
area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in the
Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal case in
1990 or in any subsequent calendar year, must complete for such year a minimum of three hours
of continuing legal education activity in the area of trial practice. These trial practice hours are
included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited” provider of
“approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years. Excess
trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Oﬃcial
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:


