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FOREWORD

Dear ICLE Seminar Attendee,
Thank you for attending this seminar. We are grateful to the Chairperson(s) for organizing this
program. Also, we would like to thank the volunteer speakers. Without the untiring dedication
and efforts of the Chairperson(s) and speakers, this seminar would not have been possible. Their
names are listed on the AGENDA page(s) of this book, and their contributions to the success
of this seminar are immeasurable.
We would be remiss if we did not extend a special thanks to each of you who are attending this
seminar and for whom the program was planned. All of us at ICLE hope your attendance will
be beneficial as well as enjoyable We think that these program materials will provide a great
initial resource and reference for you.
If you discover any substantial errors within this volume, please do not hesitate to inform us.
Should you have a different legal interpretation/opinion from the speaker’s, the appropriate
way to address this is by contacting him/her directly.
Your comments and suggestions are always welcome.
Sincerely,
Your ICLE Staff
Jeffrey R. Davis
Executive Director, State Bar of Georgia
Tangela S. King
Director, ICLE
Rebecca A. Hall
Associate Director, ICLE
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THEORY OF THE CASE: The Client’s Story
Eleanor Mixon Attwood
Cheryl B. Legare
James E. Rollins
September 22, 2017
Developing a case theme is crucial to prevailing at trial. Keep your theme
simple, make it memorable, repeat it often. When you are developing case themes, find
themes that will resonate with the jury and, in particular, help the jury to connect with
your client. Do not be too cute, too complicated or too clever. Juries have a lot to
digest, a strong, straightforward message is most compelling.
Try to develop your theme or themes early to tell your client’s story, and work
throughout the litigation to hone that theme. Focusing on developing the theme from
the initial client intake through the trial of your case will help you present your client’s
story in a cohesive and understandable way. However, remember that the theme as
devolved early will morph throughout the litigation process, and you must always be
flexible and creative in adjusting your initial thoughts.
Themes should be relevant to the facts of the case and convey principles of
universal application. To develop an effective theme, you must understand all the facts
of the case, know the players, and understand your claims. Understanding of your case
must be deep and broad.
Talk to other people, both lawyers and non-lawyers, about your theme. Ask
others if it resonates or makes sense. Be flexible and adapt the theme as the evidence
in the case develops. Use focus groups to test your theme.
Potential Themes
x Actions speak louder than words (relating to employer antidiscrimination policies).
x Willful ignorance (relating to shoddy HR investigations).
x Do the right thing.
x Fight the good fight.
x Justice prevails.
x This case is about equal opportunity.
x A march to termination.
x Plaintiff’s day in court.
x Control/Power
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How do I develop themes for a particular case?
Initial consultations:
Dig deep into your client’s story. Develop a thorough understanding of the facts
and potential evidence. Through your client, determine who the main players are in
the story. Create a timeline of the actions in the matter. Push your client to explain
his or her motivation in meeting with you and motivation in wanting to pursue the
action. Use that as a basis to develop the seeds of a theme or themes.
Focus groups:
Use focus groups to develop themes and to test themes you have already
developed. Does the theme resonate with the focus group? If not, either change it or
scrap it altogether. Obtain and accept input. Use that input in formulating your trial
theme and opening statement and finding the most compelling parts of your client’s
story. Having more than one focus group, or early focus groups, can help you to do
this.
Discovery:
Know the documents in the case inside and out. Approach your depositions
with your themes in mind and a knowledge of the documents. Use documents and
questioning to attempt to get adverse witnesses to buy into your themes. Use helpful
testimony from adverse witnesses to hone your theme. A simple theme that captures
your client's situation, the facts, the industry and the bad actors is the goal.
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Trial:
x Voir dire
Voir dire is your first chance to connect with the jury. Have a conversation with
the jury about the themes in your case (if you are so allowed). Ask questions in voir
dire that help the jury connect with your client and understand your client’s story.
x Demonstratives
Demonstratives can help the jury to understand your themes. Normally you
would want a thorough timeline and a cast of characters (at a minimum). You can use
demonstratives to help the jury understand the tricky points of your theory. Use your
demonstratives in opening, closing, and in questioning witnesses.
x Opening
The objective of a good opening is to tell the jury the story of your case. Frame
the legal issues in the case in a way that the jury can understand. Prepare the jury for
any negative facts or weaknesses in your case, and do so in a way that minimizes them.
A good opening enhances both your and your client’s credibility. Most importantly,
use the opening to present your case themes. Find a (or several) key word(s) that
convey your theme and weave them throughout your opening as well as throughout
trial.
Grab the jury’s attention from the outset or you run the risk of boring them or
losing their attention. Start by explaining how everything changed for your client and
then fill in the back story. Present the story in terms of conflict. Explain the
motivations. Don’t run away from bad facts. Find a way to weave them in to who
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your client is. Also, use opening as an opportunity to minimize facts favorable to the
employer.
Know and communicate clearly to the jury the theme and theory of your case.
If the jury does not hear your theory in the opening statement, it will not be able to
follow your evidence. Waiting to give the jury your theory of the case in closing is
too late. Know what you want the jury to hear and what you want them to do, then
communicate it to them.
Use the opening statement to personalize your client to the jury and make sure
that the jurors can relate to your client and his/her story. Tell a story to the jury but be
sure you can back up your story with evidence. You are recreating past events for the
jury and you want them to see those events, hear those events, and feel those events as
they happened to your client. Consider relating the opening statement as if you are
telling the story to friends and family. Do not be formalistic. Make eye contact with
the jurors.
Know your theme and weave it in throughout your opening statement. Make the
case come alive for the jury; it is your job is to tell the story of the injustice done to
your client. It’s a good strategy to use visual aids to help the jury see your case. Visual
aids greatly increase the jury’s understanding of your client’s claims, especially in a
complex case. Then, once you have the visual aids introduced, you can leave them up
(if possible) as a reminder to the jury throughout the trial. And, when you refer to them
later, the jury will already be familiar with them and eager to follow your road map.
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Don’t run away from damages issues, tell the jury what your client has suffered
and immediately relate this to the defendant's wrongful acts. Do not leave the jury
guessing about who may be responsible for what has been done to your client and what
he/she has suffered.
x Evidence
Find places throughout your examination and entry of evidence to continue
using your key theme word(s). Weave them into your questions of your client as well
as in cross-examination.
x Closing
Closing Argument is where you can hit your them hard and often. Continue the
theme that you introduced during voir dire and opening and throughout the trial in your
closing. Any images or slogans that you developed throughout trial need to be
reinforced in closing. Paint a picture, tell a story, and relate it back to the evidence
developed at trial. Weave the facts and the evidence using your theme. In addition,
use the other side's themes to support your client’s case, if you can. Ask the court
reporter after opening to transcribe the other side’s opening statement and use that in
developing your closing argument - point out the flaws.
Give the jurors the ammunition they need to rule in your favor. Do this by
having listened closely to defendant’s case throughout trial. Clear up any ambiguity
raised by the defendant at trial. Explain why your story is the more compelling story
and why your client wins.
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Also, arm jurors through use of the jury charges and verdict form. Explain how
your themes and the legal requirements coincide. Use your evidence and show how it
supports a verdict in your client’s favor when applied to the charges. Review the
verdict form and explain why your client wins.
Use your rebuttal to debunk the high points of defendant’s closings. Then use
your time to circle back to your theme and get the jurors emotionally invested in ruling
in your client’s favor. Finally, empower the jury to award damages, and don’t be afraid
to ask for a specific amount.
How do I develop themes outside of my case?
x Watch other trials
We can learn a lot from what other lawyers do at trial and what does and does
not work for them. It is okay to recycle themes that work in similar matters.
x Read stories on effective trials
x Rules of the Road
x Ball on Damages
x Quotes that resonate with you
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RU KHU LQWHUURJDWRU\ DQVZHUV UHVSRQVHV WR 5HTXHVWV WR $GPLW DQG GHSRVLWLRQ
WHVWLPRQ\  +RZHYHU WKHUH PD\ EH LQVWDQFHV LQ ZKLFK UHYLHZLQJ VXFK PDWHULDO LV
WUDXPDWLFIRUWKHSODLQWLIILHLQVH[XDOKDUDVVPHQWRUVH[XDODVVDXOWFDVHV,IWKDWLVD
SUREOHP IRU \RXU FOLHQW DW OHDVW JRRYHU NH\ PDWHULDO EHIRUH WKH WULDO UHPLQGLQJ WKH
FOLHQWDERXWLPSRUWDQWIDFWVDQ\DGPLVVLRQVWKH\KDYHPDGHHWF
,,,
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WKH FRXUWURRP GHSXW\ WR DUUDQJH WR WDNH \RXU FOLHQW WR WKH FRXUWURRP ZKHQ LW LV QRW
EHLQJXVHGVRWKHFOLHQWFDQEHFRPHIDPLOLDUZLWKWKHWULDOVHWWLQJ+DYHWKHFOLHQWWDNH
WKHZLWQHVVVWDQGDQGSUDFWLFHVSHDNLQJLQWRWKHPLFURSKRQH6XJJHVWWKDWWKHFOLHQW
ORRN DW WKH FRXQVHO TXHVWLRQLQJ KLP RU KHU EXW WR WXUQ DQG VSHDN WR WKH MXU\ ZKHQ
DQVZHULQJWKHTXHVWLRQZLWKRXWLWEHLQJWRRDZNZDUG7HOOWKHFOLHQWKRZLPSRUWDQWLW
ʹ
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FOLHQWWKHSURWRFRORILGHQWLI\LQJWKHH[KLELWPRYLQJWRDGPLWWKHH[KLELWWKHQKDYLQJ
WKHFOLHQWWHOOWKHMXU\ZKDWWKHH[KLELWVKRZV
7DNHWKHFOLHQWWKURXJKDVKRUWSUDFWLFHUXQRIGLUHFWWHVWLPRQ\ZLWKRXWJRLQJ
RYHUKLVRUKHUHQWLUHGLUHFWH[DPLQDWLRQ%HFDUHIXOQRWWRRYHUSUHSWKHFOLHQWVLQFH
\RXGRQ¶WZDQWWKHMXU\WRWKLQNWKDWWKHFOLHQW¶VWHVWLPRQ\ZDVUHKHDUVHGQRUGR\RX
ZDQWWKHFOLHQWWRWKLQNWKDWWKH\KDYHWRPHPRUL]HDQH[DFWZD\RIDQVZHULQJ\RXU
TXHVWLRQV DW WULDO  3UDFWLFLQJ GLUHFW ZLWK \RXU FOLHQW ZLOO VKRZ \RX DQ\ TXLUNV WKDW
QHHG WR EH DGGUHVVHG LH WKH QHUYRXV DQ[LRXV FOLHQW ZKR JLJJOHV ZKHQ DQVZHULQJ
TXHVWLRQVRUFRYHUVKHUPRXWKZLWKKHUKDQGZKHQDQVZHULQJHPEDUUDVVLQJTXHVWLRQV
3UHSDUHWKHFOLHQWIRUWURXEOLQJTXHVWLRQVVXFKDVKRZPXFKPRQH\KHRUVKH
LVDVNLQJWKHMXU\WRLQFOXGHLQWKHLUYHUGLFWIRUWKHKDUPVFDXVHGE\WKHGHIHQGDQW,I
WKHUH DUH PXOWLSOH GHIHQGDQWV H[SODLQ WKH VLJQLILFDQFH RI HDFK GHIHQGDQW¶V UROH WR
\RXUFOLHQWDQGLIDSSURSULDWHGLVFXVVKRZWRSODFHWKHPDMRULW\RIWKHEODPHRQWKH
PRVWVROYHQWGHIHQGDQW
,QIRUP \RXU FOLHQW WKDW WKH MXU\ ZLOO ZDWFK HYHU\WKLQJ WKDW KDSSHQV LQ WKH
FRXUWURRPLQFOXGLQJKRZWKHSDUWLHVDQGWKHLUUHVSHFWLYHDWWRUQH\VDFWZKLOHVLWWLQJDW
FRXQVHOWDEOHDVZHOODVGXULQJEUHDNVDQGFRPLQJWRWKHFRXUWKRXVHDQGOHDYLQJDWWKH
HQG RI WKH GD\  -XURUV QRWLFH ERG\ ODQJXDJH IDFLDO H[SUHVVLRQV DQG FHUWDLQO\
͵
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DWWHQWLYHO\DQGWRUHIUDLQIURPUHDFWLQJYHUEDOO\ZLWKIDFLDOH[SUHVVLRQVRUZLWKERG\
ODQJXDJHWRWKHOLHVWKDWZHNQRZWKHGHIHQVHZLWQHVVHVZLOOEHWHOOLQJ-XURUVQRWLFH
ZKDW\RXZHDUVRGLVFXVVDSSURSULDWHDWWLUHIRUWKHFRXUWURRPLQFOXGLQJOHDYLQJRII
H[FHVVLYHMHZHOU\HWF
,9
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A. Know the Plaintiff
3ULRU WR WULDO HYDOXDWH WKH SODLQWLII  )RU LQVWDQFH DIWHU WKH SODLQWLII WHVWLILHV DW
GHSRVLWLRQ \RX PD\ QHHG WR FRQVLGHU LI SODLQWLII QHHGV DQ\ SURIHVVLRQDO FRDFKLQJ  ,I
QHFHVVDU\WKHUHDUHPDQ\HFRQRPLFDOPHDQVRIXVLQJDSURIHVVLRQDOFRDFKRUFRQVXOWDQW
IRUWKHSODLQWLII
-XU\ FRQVXOWDQWV IDOO LQWR PDQ\ GLIIHUHQW FDWHJRULHV 7KHVH YDU\ IURP RYHUDOO
DVVLVWDQFH LQ DVVHVVLQJ WKH FDVH WR ZRUNLQJ ZLWK WKH SODLQWLII DQG RWKHU ZLWQHVVHV WR
SUHSDUH IRU WKHLU WHVWLPRQ\ WR DVVLVWLQJ ZLWK D PRFN MXU\ WR KHOSLQJ WR VHOHFW D MXU\
SDQHOHWF

B. Videotape Deposition Review
/DZ\HUV RIWHQ GR QRW UHYLHZ WKHLU RZQ FOLHQW¶V YLGHRWDSHG GHSRVLWLRQ EHFDXVH
WKH\ GR QRW LQWHQG WR SUHVHQW WKHLU FOLHQW LQ WKDW PDQQHU EXW UDWKHU ZLOO SUHVHQW WKH
SODLQWLIIDWWULDOOLYH+RZHYHUWKHGHIHQVHFDQ¶WZDLWWRSOD\IRUWKHMXU\DQ\DUHDVZKHUH
WKHSODLQWLIIORRNHGEDG<RXPXVWNQRZKRZWKHSODLQWLIIORRNHGRQFDPHUD
Ͷ
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$VVHVVKRZ³GLIIHUHQW´\RXUFOLHQWPD\DSSHDU³OLYH´WKDQGXULQJWKHYLGHRWDSHG
GHSRVLWLRQDQGKRZWKDWFRXOGEHSOD\HGXSE\WKHGHIHQVH


C. Strategize
:HZDQWWKHMXU\WRERQGZLWKWKHSODLQWLIIWRUHODWHWRWKHSODLQWLIIWRXQGHUVWDQG
DQG HPSDWKL]H ZLWK WKH SODLQWLII 7KH MXU\ ZLOO EH YHU\ GLYHUVH 7KH RQH WKLQJ WKH\ DOO
VKDUHLQFRPPRQLVWKDWWKH\DUHHPSOR\HHV(PSOR\HHVHYHQPDQDJHUVDUHVWLOOKXPDQ
ZLWKWKHVDPHKXPDQIUDLOWLHVDQGLQVHFXULWLHVDVHYHU\RQHHOVH,WLVLPSRUWDQWWRILJXUH
RXWWKH³KRRN´WKHPDNHVWKHMXU\XQGHUVWDQGDQGLGHQWLI\ZLWKWKLVSDUWLFXODUSODLQWLII

D. Make it Easy on the Plaintiff
*HQHUDOO\ WKLV LV SODLQWLII¶V ILUVW WLPH WHVWLI\LQJ LQ D FRXUWURRP ZKLFK DORQH LV
DQ[LHW\ SURYRNLQJ 7KH IDFW WKDW SODLQWLII ZLOO EH IHHOLQJ WKDW WKHLU HQWLUH OLIH ULGHV RQ
KRZZHOOWKH\³SHUIRUP´DWWULDOZLOOSURYLGHHYHQPRUHDQ[LHW\,WLVKHOSIXOWRSXWWKH
SODLQWLIIDWHDVH
0DNHVXUHWRKHOSUHOD[WKHSODLQWLIIE\JLYLQJJXLGDQFHRQDWWLUHDQGGHPHDQRU
LQWKHFRXUWURRPZLWKIUHTXHQWUHPLQGHUVWKDWSODLQWLIIZLOOEHOLYLQJ³LQDILVKERZO´WKH
HQWLUH WULDO -XURUV JHW ERUHG YHU\ YHU\ ERUHG DQG WKH\ VSHQG DQ LQRUGLQDWH DPRXQW RI
WLPHZDWFKLQJHYHU\RQHLQWKHFRXUWURRPPRVWSDUWLFXODUO\WKHSODLQWLII-XURUVZDWFKWR
ͷ
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VHHKRZWKHSODLQWLIIZLOOUHDFWWRFHUWDLQWHVWLPRQ\E\RWKHUV-XURUVVWXG\WKHSODLQWLIIWR
VHH LI WKH\ ZLOO OHW WKHLU JXDUG GRZQ DQG VKRZ DUURJDQFHRU FRFNLQHVV $ MXURU PD\ EH
GULYLQJEHKLQGWKHFOLHQWRQWKHZD\WRFRXUW*HWWLQJSODLQWLIIXVHGWRWKLVFRQFHSWDQG
UHPLQGLQJWKHP ZLOOKHOSWRKHLJKWHQ SODLQWLII¶V FRQVFLRXVQHVVDERXWWKHLUVXUURXQGLQJV
DQGKHOSJHWWKHPLQWRWKHKDELWRIUHPHPEHULQJWKH\DUHDOZD\VRQGLVSOD\DQGWKDWWKHLU
ERG\ODQJXDJHLVFRQVWDQWO\EHLQJ³MXGJHG´
3UHSDUHSODLQWLIIIRUFURVVH[DPLQDWLRQ7KLVVKRXOGQRWEHJLYHQLQRXWOLQHIRUP
QRUZULWWHQRXW+RZHYHUIUHTXHQF\LVDJRRGFRQFHSWWRNHHSLQPLQGDVWKHSODLQWLII¶V
GD\IRUFURVVH[DPLQDWLRQQHDUV
*R RYHU H[KLELWV ZLWK WKH SODLQWLII H[SODLQLQJ WKHLU VLJQLILFDQFH *R RYHU WKH
SRLQWVUDLVHGE\GHIHQVHFRXQVHOGXULQJSODLQWLII¶VGHSRVLWLRQ
&RQVLGHUDPRFNWULDOLQFOXGLQJDPRFNFURVVH[DPLQDWLRQRIWKHSODLQWLII
3URYLGHSODLQWLIIZLWKWKHGHIHQVHWULDOEULHIEHJLQLQGRFWULQDWLQJSODLQWLIIWRWKH
GHIHQVH³WKHPHV´VRWKDWWKHFOLHQWFDQFDWFKWKHPDVWKH\DUHEHLQJOREEHGDWWKHP
/HWSODLQWLIIVWDONDQGPDNHWKHLURZQPLVWDNHVGXULQJSUHSDUDWLRQ<RXFDQWKHQ
GLVFXVVZKDW³ODQGPLQHV´WKH\ZLOOKDYHVWHSSHGLQZLWKVXFKDUHVSRQVHH[SODLQZKHUH
WKHGHIHQGDQWZLOOEHJRLQJZLWKWKDWOLQHRITXHVWLRQLQJDQGKRZWRKDQGOHWRXJKDUHDV
WKDWZHUHQRWDQWLFLSDWHG:KHQWKHGHIHQGDQWJHWVSODLQWLIIRIIWKHPHWHDFKSODLQWLIIWR
JHWEDFNRQWKHPH
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E. Presenting the Facts Through the Plaintiff
'LUHFW H[DPLQDWLRQ RI WKH SODLQWLII DOZD\V VWDUWV RXW ZLWK WKH MXU\¶V DWWHQWLRQ
ZKHWKHUWKHSODLQWLIILVILUVWRUODWHULQWKHWULDO7KHUHDVRQLVWKDWWKLVLVWKHSHUVRQZLWK
ILUVWKDQGNQRZOHGJHRIZKDWKDSSHQHGDQGKRZFUHGLEO\WKHSODLQWLIIFRPHVDFURVVPD\
ZHOOGHWHUPLQHLIWKH\ZLQRUORVH7KHMXU\LVUDSWZLWKDWWHQWLRQDQGDQ[LRXVWRKHDUWKH
VWRU\
+RZHYHULWLVDOVRHDV\WRWXUQDQHYHQWWKHMXU\LVDZDLWLQJZLWKDQWLFLSDWLRQLQWR
VRPHWKLQJERULQJDQGGU\WKDWFDXVHVWKHMXURUVWR³VKXWGRZQ´
.HHSLQ PLQGWKHDGDJHRIVWDUWLQJDQGHQGLQJVWURQJ'HWHUPLQHZKHQWRILW LQ
WKH SODLQWLII¶V HPSOR\PHQW KLVWRU\ WR WKH H[WHQW LW LV UHOHYDQW RU QHFHVVDU\ EXW GR QRW
SUHVHQW D ORQJ GURQLQJ VHOIODXGLQJ QDUUDWLRQ RI HYHU\ PLQXWH DFFRPSOLVKPHQW WKH
SODLQWLIIDFKLHYHG,QVWHDGKLWWKHKLJKSRLQWV HJWKHSODLQWLIIZRUNHGKLVZKROHOLIHIRU
WKHGHIHQGDQWDQGZRUNHGKLVZKROHXS 
*HWWRWKHKHDUWRIWKHFDVHWKHHPSOR\HU¶VEDGDFWVDVTXLFNO\DVSRVVLEOH7KH
MXU\LVVWLOOLQWHUHVWHGDVORQJDVWKHLQLWLDOSUHVHQWDWLRQZDVEULHIDQGWRWKHSRLQW
/LVWHQWR\RXUFOLHQW-XVWEHFDXVHZHPD\WKLQNWKDWGLUHFWH[DPLQDWLRQLV³HDV\´
WKHSODLQWLIIPD\QRWVWD\³RQVFULSW´7KHTXHVWLRQVWKDWZHUHUHDGLO\XQGHUVWRRGGXULQJ
³SUDFWLFH´PD\QRWEHFOHDUDWWULDO5HPHPEHUWKHSODLQWLIILVQRZXQGHUPRUHVWUHVVLQ
DVWUDQJHHQYLURQPHQWRQGLVSOD\ZLWKMXURUVFRPSOHWHO\IRFXVHGRQWKHP7KH\PD\JHW
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³VWDJH IULJKW´ RU GHYHORS RWKHU DQ[LHW\  ,I WKH SODLQWLII LV QRW IROORZLQJ RU KLWV D
VWXPEOLQJEORFN\RXZDQWWRRYHUFRPHWKDWKXUGOHDVVRRQDVSRVVLEOH
([SODLQWRWKHSODLQWLII\RXZLOOEHKLWWLQJDGYHUVHSRLQWVKHDGRQ([SODLQWKDW
WKLVZLOOWDNHWKH³VWLQJ´RXWRIWKHVHIDFWVEHIRUHGHIHQGDQWVJHWWKHLUWXUQ
$VVXUHWKHSODLQWLII\RXZLOONHHSLWVLPSOHDQGWKDW\RXZLOODVNVKRUWTXHVWLRQV
'HFLGHWKH³KLJKQRWHV´RQZKLFKWRHQGSODLQWLII¶VGLUHFWH[DPLQDWLRQ
([SODLQZK\\RXZDQWWKHSODLQWLIIWR³WDONLQSLFWXUHV´+HOSWKHSODLQWLIIWREH
GHVFULSWLYHYLVXDOPDNHWKHMXU\IHHOWKH\DUHWKHUHZLWKWKHSODLQWLII
8VHJUDSKLFVZKHUHSRVVLEOH8VHWKHERDUGDQGZULWHDORWWRPDUNLQGHOLEO\ LQ
WKHMXU\¶VPLQGVWKHNH\SRLQWVIURPSODLQWLII¶VWHVWLPRQ\3LFWXUHVKHOSWKHSODLQWLIIDQG
OHDYHDODVWLQJLPSUHVVLRQ

F. Presenting Plaintiff’s Emotional DistresV
-XURUVGHPDQGWKDW\RXVKRZWKHPZKRGLGZKDWWRZKRPEHIRUHJLYLQJDZDUGV
DQG SXQLVKLQJ WKH HPSOR\HU -XURUV UHDFW WR WKH KXPDQ GUDPD DQG WR DEXVHV E\
HPSOR\HUV
/HWSODLQWLIIWHOOWKHVWRU\DERXWWKHLUGDPDJHDVPXFKDVSRVVLEOHIODZVDQGDOO
,Q RWKHU ZRUGV LI SODLQWLII LV IORXQGHULQJ DURXQG LW LV XVXDOO\ EHFDXVH RI WKH HPRWLRQ
EHLQJIHOW/HWWKHSODLQWLIIXQIROGWRWKHMXU\ZKDWKDSSHQHGDQGWKHLPSDFWLWKDG
ͺ
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7LPHOLQHVDUHJRRGWRVKRZSODLQWLII¶VHPRWLRQDOVWDWHEHIRUHWKH³EDGDFWV´DQG
WKHHPRWLRQDOVWDWHDIWHUGHIHQGDQW¶V³EDGDFWV´µ
9

&21&/86,21
$VFKLOGUHQZHOHDUQDERXWWKHZRUOGWKURXJKVWRU\WHOOLQJ:HOHDUQDERXWIDPLO\

DQG KLVWRU\  :H KDYH DOO KHDUG VWRULHV E\ SURIHVVLRQDO VWRU\WHOOHUV WKDW OHDYH XV
VSHOOERXQGDQGWUDQVIRUPHG$QHIIHFWLYHSUHVHQWDWLRQE\DSUHSDUHGFOLHQWKDVWKHVDPH
HIIHFWRQDMXU\
3ODLQWLII DWWRUQH\V PXVW XQGHUVWDQG WKHLU FOLHQW DQG WKHLU FOLHQW¶V VWRU\ DQG OHDUQ
KRZ WR SXW RQ D FRPSHOOLQJ HIIHFWLYH GLUHFW H[DPLQDWLRQ  7KH FOLHQW¶V VWRU\ PXVW EH
FRKHUHQWDQGFRQVLVWHQW,WPXVWDOVRDQVZHUWKRVHTXHVWLRQVWKDWDUHOLNHO\WREHLQVSLUHG
E\WKHFOLHQW¶VYHUVLRQRIHYHQWV
:KLOHWKHYHU\SURFHVVRIDVNLQJDSHUVRQWRWHOOWKHLUVWRU\LQIURQWRIDQDXGLHQFH
LVQRWUHDOWKHUHDUHWHFKQLTXHVDQGSUDFWLFHVZHFDQHPSOR\WRPDNHLWVHHPDVJHQXLQH
DVSRVVLEOH

ͻ
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
HAMZA ABDUL,
Plaintiff,
v.
KING COUNTY, GEORGIA, and
JAMES JOHNSON,
Defendants.

)
)
)
)
)
)
)
)
)
)

CIVIL ACTION
NO.: 1:15-CV-00000-MGK-BJS

PROPOSED CONSOLIDATED PRETRIAL ORDER
Pursuant to LR 16.4, NDGa, Plaintiff, Mr. Hamza Abdul (“Plaintiff” or “Mr.
Abdul”), and Defendants King County, Georgia and James Johnson
(“Defendants”) hereby jointly submit this Proposed Consolidated Pretrial Order.
1.
There are no motions or other matters pending for consideration by the court
except as noted:
Plaintiff’s Response: Plaintiff notes that there are no motions currently
pending before the Court, but that Section 7 of the Court’s Standing Order
provides that motions in limine shall be filed by the parties no later than
fourteen days before the pretrial conference, and responses thereto shall be
filed no later than seven days before the pretrial conference.
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Defendants’ Response: Defendants agrees that there are no motions
currently pending before the Court, but reserve the right to file any necessary
motions to strike deposition designations filed by Plaintiff.
2.
All discovery has been completed, unless otherwise noted, and the court will
not consider any further motions to compel discovery. (Refer to LR 37.1 B).
Provided there is no resulting delay in readiness for trial, the parties shall,
however, be permitted to take the depositions of any person for the preservation of
evidence and for use at trial.
Plaintiff’s Response: The parties intend to make supplemental
document production to each other within two weeks, including (a) the
Plaintiff’s production of supplemental documentation of his efforts to mitigate
his damages; (b) Defendant Johnson’s production, pursuant to the stipulation
of the parties, of his financial condition; and (c) Defendant King County’s
supplemental production of documents reflecting the separation of certain
employees from employment with King County and the reason therefor and
other documents relevant to the Plaintiff’s lost benefits of employment and
pension benefits. Defendant King County apparently objects to supplemental
production but Plaintiff responds that the documents were not only
2

Chapter 3
3 of 66

responsive to previous discovery requests propounded by Plaintiff under Fed.
R. Civ. P. 34, but were also requested under the Georgia Open Records Act.
Plaintiff also objects to Defendant taking any depositions in advance of trial.
Defendants’ Response: Discovery is complete and Defendant objects to
Plaintiff supplementing the record with any responses or documents not
produced in compliance with Fed. R. Civ. Pro. 26(e)(1)(A). Specifically,
Defendant objects to Plaintiff’s use of any documents produced in response to
Plaintiff’s Georgia Open Records Act request issued after the close of
discovery in this case. However, Defendant reserves the right to take
depositions for use at trial pursuant to the Federal Rules of Civil Procedure.
3.
Unless otherwise noted, the names of the parties as shown in the caption to
this Order and the capacity in which they appear are correct and complete, and
there is no question by any party as to the misjoinder or non-joinder of any parties.
The names of the Parties as shown in the caption of this Order and the
capacity in which they appear are correct and complete.

3
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4.
Unless otherwise noted, there is no question as to the jurisdiction of the
court; jurisdiction is based upon the following code sections. (When there are
multiple claims, list each claim and its jurisdictional basis separately.)
The Court has general federal question jurisdiction over Mr. Abdul’s
national origin discrimination and retaliation claims under Title VII of the
Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq. (“Title VII”),
and 42 U.S.C. § 1981 pursuant to 28 U.S.C. § 1331.
5.
The following individually-named attorneys are hereby designated as lead
counsel for the parties:
Plaintiff:
Samantha K. Justice
JUSTICE KNIGHT, LLP
The Promenade
1230 Peachtree Street, N.E.
Atlanta, Georgia 30309
Telephone: (404) 555-0101
Facsimile: (404) 555-0102
Defendants:
David A. Pologist
OFFICE OF THE KING COUNTY ATTORNEY
123 Main Street, Suite 100
Gettysburg, GA 39993
Telephone: (404) 555-0160
Facsimile: (404) 555-0161
4
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Other attorneys:
Co-counsel for Plaintiff: Clarence Ginsburg
Co-counsel for Defendants: Ruth Thomas
6.
Normally, the plaintiff is entitled to open and close arguments to the jury.
(Refer to LR 39.3(B)(2)(b)). State below the reasons, if any, why the plaintiff
should not be permitted to open arguments to the jury.
The Parties do not object to Plaintiff presenting opening and closing
arguments to the jury.
7.
The captioned case shall be tried (x) to a jury or (_____) to the court
without a jury, or (_____) the right to trial by jury is disputed.
The captioned case shall be tried to a jury on the issues of liability and
compensatory and punitive damages under Title VII and 42 U.S.C. § 1981.
Plaintiff’s entitlement to equitable relief, including back pay, reinstatement or
front pay in lieu of reinstatement, and any other forms of equitable relief, as
well as Plaintiff’s entitlement to attorney’s fees and costs of litigation are legal
issues to be decided by the Court after a determination of liability.

5

Chapter 3
6 of 66

8.
State whether the parties request that the trial to a jury be bifurcated, i.e. that
the same jury consider separately issues such as liability and damages. State
briefly the reasons why trial should or should not be bifurcated.
The Parties do not request bifurcation.
9.
Attached hereto as Attachment “A” and made a part of this order by
reference are the questions which the parties request that the court propound to the
jurors concerning their legal qualifications to serve.
Attachment “A-1” hereto are Plaintiff’s proposed questions concerning
the jurors’ Legal Qualifications to Serve and Attachment “A-2” hereto are
Defendants’ proposed questions concerning the jurors’ Legal Qualifications to
Serve.
10.
Attached hereto as Attachment “B-1” are the general questions which
plaintiff wishes to be propounded to the jurors on voir dire examination.
Attached hereto as Attachment “B-2” are the general questions which
defendant wishes to be propounded to the jurors on voir dire examination.

6
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The court, shall question the prospective jurors as to their address and
occupation and as to the occupation of a spouse, if any. Counsel may be permitted
to ask follow-up questions on these matters. It shall not, therefore, be necessary for
counsel to submit questions regarding these matters. The determination of whether
the judge or counsel will propound general voir dire questions is a matter of
courtroom policy which shall be established by each judge.
11.
State any objections to Plaintiff’s voir dire questions:
Defendants’ Objections are attached as Attachment “B-3.”
State any objections to Defendant's voir dire questions:
Plaintiff’s Objections are attached as Attachment “B-4.”
12.
All civil cases to be tried wholly or in part by jury shall be tried before a jury
consisting of not less than six (6) members, unless the parties stipulate otherwise.
The parties must state in the space provided below the basis for any request for
additional strikes. Unless otherwise directed herein, each side as a group will be
allowed the number of peremptory challenges as provided by 28 U.S.C §1870. See
Fed.R.Civ.P.47(b).
The Parties do not request additional strikes.
7
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13.
State whether there is any pending related litigation. Describe briefly,
including style and civil action number.
There is no pending related litigation.
14.
Attached hereto as Attachment “C” is Plaintiff’s outline of the case which
includes a succinct factual summary of Plaintiff’s cause of action and which shall
be neither argumentative nor recite evidence. All relevant rules, regulations,
statutes, ordinances, and illustrative case law creating a specific legal duty relied
upon by Plaintiff shall be listed under a separate heading. In negligence cases, each
and every act of negligence relied upon shall be separately listed. For each item of
damage claimed, Plaintiff shall separately provide the following information: (a) a
brief description of the item claimed, for example, pain and suffering; (b) the dollar
amount claimed; and (c) a citation to the law, rule, regulation, or any decision
authorizing a recovery for that particular item of damage. Items of damage not
identified in this matter shall not be recoverable.
Attachment “C” is attached hereto.

8
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15.
Attached hereto as Attachment “D” is the Defendant's outline of the case
which includes a succinct factual summary of all general, special, and affirmative
defenses relied upon and which shall be neither argumentative nor recite evidence.
All relevant rules, regulations, statutes, ordinances, and illustrative case law relied
upon as creating a defense shall be listed under a separate heading. For any
counterclaim, the Defendant shall separately provide the following information for
each item of damage claimed: (a) a brief description of the item claimed, for
example, pain and suffering; (b) the dollar amount claimed; and (c) a citation to the
law, rule, regulation, or any decision authorizing a recovery for that particular item
of damage. Items of damage not identified in this matter shall not be recoverable.
Attachment “D” is attached hereto.
16.
Attached hereto as Attachment “E” are the facts stipulated by the parties.
No further evidence will be required as to the facts contained in the stipulation and
the stipulation may be read into evidence at the beginning of the trial or at such
other time as is appropriate in the trial of the case. It is the duty of counsel to
cooperate fully with each other to identify all undisputed facts. A refusal to do so
may result in the imposition of sanctions upon the non-cooperating counsel.
9
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The Parties intend to confer further with respect to the submission of
stipulated facts.
17.
The legal issues to be tried are as follows:
Plaintiff contends that the legal issues to be tried are as follows:
1.

Whether Defendant King County discriminated against Mr.
Abdul on the basis of his race and/or national origin in violation
of Title VII;

2.

Whether Defendant King County discriminated against Mr.
Abdul on the basis of his race and/or national origin in violation
of 42 U.S.C. § 1981;

3.

Whether Defendant Johnson discriminated against Mr. Abdul on
the basis of his race and/or national origin in violation of 42
U.S.C. § 1981;

4.

Whether Defendant King County retaliated against Mr. Abdul for
engaging in statutorily protected activity in violation of Title VII;

5.

Whether Defendant King County retaliated against Mr. Abdul for
engaging in statutorily protected activity in violation of 42 U.S.C.
§ 1981;

6.

Whether Defendant Johnson retaliated against Mr. Abdul for
engaging in statutorily protected activity in violation of 42 U.S.C.
§ 1981;

7.

The amount of wages, salary, employment benefits, or other
compensation or remuneration denied or lost to Mr. Abdul by
reason of any violation of Title VII or 42 U.S.C. § 1981;

10
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8.

The amount of interest to be awarded on the amount of wages,
salary, employment benefits, or other compensation or
remuneration denied or lost to Mr. Abdul by reason of any
violation of Title VII or 42 U.S.C. § 1981;

9.

Whether Mr. Abdul is entitled to compensatory damages against
Defendants for emotional pain and suffering under Title VII
and/or 42 U.S.C. § 1981, and if so, the amount;

10.

Whether Mr. Abdul is entitled to punitive damages against
Defendant Johnson under 42 U.S.C. § 1981, and if so, the amount;

11.

Whether Mr. Abdul should be reinstated or whether he should be
awarded front pay damages, and if he should be awarded front
pay damages, the amount of such front pay damages;

12.

Whether Mr. Abdul is entitled to other equitable relief under
Title VII or 42 U.S.C. § 1981;

13.

Post-trial, the amount of reasonable attorney’s fees and other
costs of litigation to be paid to Mr. Abdul by Defendants if Mr.
Abdul prevails.

Defendant contends that the legal issues to be tried are as follows:
1.

Whether King County discriminated against Plaintiff in violation
of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et
seq., as amended?

2.

Whether King County or Johnson discriminated against Plaintiff
in violation of 42 U.S.C. § 1981?

3.

Whether, even if Defendants discriminated against Plaintiff, they
would have made the same decisions and taken the same actions
against him regardless of any discriminatory consideration?

4.

Whether King County retaliated against Plaintiff in violation of
Title VII?

11
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5.

Whether King County or Johnson retaliated against Plaintiff in
violation of 42 U.S.C. § 1981?

6.

Whether Plaintiff is entitled to monetary damages for any alleged
violations by Defendants, and if so, in what amount?

7.

Whether Plaintiff has failed to mitigate his damages? If so,
whether Plaintiff’s recovery is barred by such failure to mitigate
his damages?

8.

Whether Plaintiff is entitled to injunctive relief consisting of
reinstatement to his former position or front pay in lieu thereof?

9.

Whether Plaintiff is entitled to attorney fees?
18.

Attached hereto is Attachment “F-1” for the Plaintiff and Attachment “F-2”
for the Defendant is a list of all the witnesses and their addresses for each party.
The list must designate the witnesses whom the party will have present at trial and
those witnesses whom the party may have present at trial. Expert (any witness who
might express an opinion under Federal Rule of Evidence 702), impeachment and
rebuttal witnesses whose use can be reasonably anticipated must be included. Each
party shall also attach to the list a reasonable specific summary of the expected
testimony of each expert witness.
All of the other parties may rely upon a representation by a designated party
that a witness will be present unless notice to the contrary is given ten (10) days
prior to trial to allow the other party(s) to subpoena the witness or to obtain the
12
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witness’ testimony by other means. Witnesses who are not included on the witness
list (including expert, impeachment and rebuttal witnesses whose use should have
been reasonably anticipated) will not be permitted to testify, unless expressly
authorized by court order based upon a showing that the failure to comply was
justified.
19.
Attached hereto as Attachment “G-1” for the Plaintiff, and “G-2” for the
Defendant, are the typed lists of all documentary and physical evidence that will be
tendered at trial. Learned treatises which are expected to be used at trial shall not
be admitted as exhibits. Counsel are required, however, to identify all such
treatises under a separate heading on the party's exhibit list.
Each party’s exhibits shall be numbered serially, beginning with 1, and
without the inclusion of any alphabetical or numerical subparts. Adequate space
must be left on the left margin of each party's exhibit list for Court stamping
purposes. A courtesy copy of each party's exhibit list must be submitted for use by
the judge.
Prior to trial, counsel shall mark the exhibits as numbered on the attached
lists by affixing numbered yellow stickers to Plaintiff’s exhibits, numbered blue
stickers to Defendant’s exhibits, and numbered white stickers to joint exhibits.
13
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When there are multiple Plaintiffs or Defendants, the surname of the particular
plaintiff or defendant shall be sworn above the number on the stickers for that
party’s exhibits.
Specific objections to another party’s exhibits must be typed on a separate
page and must be attached to the exhibit list of the party against whom the
objections are raised. Objections as to authenticity, privilege, competency, and, to
the extent possible, relevancy of the exhibits shall be included. Any listed
document to which an objection is not raised shall be deemed to have been
stipulated as to authenticity by the parties and shall be admitted at trial without
further proof of authenticity.
Unless otherwise noted, copies, rather than originals of documentary
evidence, may be used at trial. Documentary or physical exhibits may not be
submitted by counsel after filing of the pretrial order, except upon consent of all
the parties or permission of the Court. Exhibits so admitted must be numbered,
inspected by counsel, and marked with stickers prior to trial.
Counsel shall familiarize themselves with all exhibits (and the numbering
thereof) prior to trial. Counsel will not be afforded time during trial to examine
exhibits that are or should have been listed.

14
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The Parties have attached lists of proposed exhibits. Attachment “G-1”
is a list of Plaintiff’s proposed exhibits and Attachment “G-2” is a list of
Defendant’s proposed exhibits. Attachment “G-3” is Plaintiff’s Objections to
the Defendant’s proposed exhibits, and Attachment “G-4” is Defendant’s
Objections to Plaintiff’s proposed exhibits.
20.
The following designated portions of the testimony of the persons listed
below may be introduced by deposition:
Plaintiff’s Response: The Parties may introduce by deposition the
testimony of any witness appearing on either party’s list that is unavailable
for trial, that is outside the Court’s subpoena power, or whose testimony may
be necessary for impeachment, rebuttal or other authorized use under the
Federal Rules of Evidence. Parties need not designate testimony to be used
solely for impeachment in advance of trial. To the extent this Court permits
either party to offer only part of a deposition in evidence, the Parties reserve
the right to require the party offering the testimony to introduce other parts
of the deposition which ought in fairness be considered, and to themselves
introduce any other parts of the deposition, pursuant to Fed. R. Civ. P.
32(a)(6). The Parties also reserve the right to object to the admissibility of
15

Chapter 3
16 of 66

those portions of depositions the opposing Party may seek to introduce at
trial, pursuant to Fed. R. Civ. P. 32(b). Should the Parties determine that it is
necessary to introduce deposition testimony at trial, the Parties agree to
exchange designations of deposition testimony no later than fourteen days
before trial. The Parties agree that any objections thereto and counterdesignations are due by each Party no later than seven days before trial.
Defendant’s Response: Defendant does not anticipate introducing any
testimony by deposition, except for purposes of cross-examination,
impeachment or in the event a witness becomes unavailable at the time of
trial. Accordingly, Defendant objects to any attempts by Plaintiff to use
depositions during trial that are inconsistent with Fed. R. Civ. P. 32.
Any objections to the depositions of the foregoing persons or to any
questions or answers in the depositions shall be filed in writing no later than the
day the case is first scheduled for trial. Objections not perfected in this manner will
be deemed waived or abandoned. All depositions shall be reviewed by counsel
and all extraneous and unnecessary matter, including non-essential colloquy of
counsel, shall be deleted. Depositions, whether preserved by stenographic means or
videotape, shall not go out with the jury.

16
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21.
Attached hereto as Attachments “H-1” for the Plaintiff, and “H-2” for the
Defendant are any trial briefs which counsel may wish to file containing citations
to legal authority concerning evidentiary questions and any other legal issues
which counsel anticipate will arise during the trial of the case. Limitations, if any,
regarding the format and length of trial briefs is a matter of individual practice
which shall be established by each judge.
The Parties request that they be permitted to file trial briefs, if any, with
the Court no later than fourteen (14) days prior to the start of trial, with any
responses to such briefs being filed seven (7) days prior to trial.
22.
In the event this is a case designated for trial to the Court with a jury,
requests for charges must be submitted no later than 9:30 a.m. on the date in which
the case is calendared (or specifically set) for trial. Requests which are not timely
filed and which are not otherwise in compliance with LR 51.1, will not be
considered. In addition, each party should attach to the requests to charge a short
(not more than one (1) page) statement of that party's contentions, covering both
claims and defenses, which the Court may use in its charge to the jury.

17
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Counsel are directed to refer to the latest edition of the Eleventh Circuit
District Judges Association’s Pattern Jury Instructions and Devitt and Blackmar’s
Federal Jury Practice and Instructions in preparing the requests to charge. For those
issues not covered by the Pattern Instructions or Devitt and Blackmar, counsel are
directed to extract the applicable legal principle (with minimum verbiage) from
each cited authority.
23.
If counsel desire for the case to be submitted to the jury in a manner other
than upon a general verdict, the form of submission agreed to by all counsel shall
be shown in Attachment “I” to this Pretrial Order. If counsel cannot agree on a
special form of submission, parties will propose their separate forms for the
consideration of the court.
The Parties respectfully request that they be permitted to submit
proposed verdict forms with their jury instructions.
24.
Unless otherwise authorized by the court, arguments in all jury cases shall be
limited to one-half hour for each side. Should any party desire any additional time
for argument, the request should be noted (and explained) herein.
The Parties do not request additional time for argument.
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25.
If the case is designated for trial to the court without a jury, counsel are
directed to submit proposed finding of fact and conclusions of law no later than the
opening of trial.
26.
Pursuant to LR 16.3, lead counsel and persons possessing settlement
authority to bind the parties met in person on September 22, 2017 at a judicially
hosted settlement conference to discuss in good faith the possibility of settlement
of this case. The court (______) has or (___X___) has not discussed settlement of
this case with counsel. It appears at this time that there is:
(___ )
(
)
(___)
( X )

A good possibility of settlement.
Some possibility of settlement.
Little possibility of settlement.
No possibility of settlement.
27.

Unless otherwise noted, the court will not consider this case for a special
setting, and it will be scheduled by the clerk in accordance with the normal practice
of the court.
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28.
The Plaintiff estimates that it will require
The Defendant estimates that it will require
estimated that the total trial time is

2

3 days to present its evidence.
days to present its evidence. It is

5 days.
29.

IT IS HEREBY ORDERED that the above constitutes the pretrial order for
the above captioned case (______) submitted by stipulation of the parties or
(______) approved by the court after conference with the parties.
IT IS FURTHER ORDERED that the foregoing, including the attachments
thereto, constitutes the pretrial order in the above case and that it supersedes the
pleadings which are hereby amended to conform hereto and that this pretrial order
shall not be amended except by Order of the Court to prevent manifest injustice.
Any attempt to reserve a right to amend or add to any part of the pretrial order after
the pretrial order has been filed shall be invalid and of no effect and shall not be
binding upon any party or the court, unless specifically authorized in writing by the
Court.
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IT IS SO ORDERED this _______ day of ____________________, 2017.

District Judge, United States District Court
Northern District of Georgia
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Each of the undersigned counsel for the parties hereby consents to entry of
the foregoing pretrial order, which has been in accordance with the form pretrial
order adopted by this court.
/s/ Samantha K. Justice
Samantha K. Justice

/s/ David A. Pologist
David A. Pologist

JUSTICE KNIGHT, LLP
The Promenade
1230 Peachtree Street, N.E.
Atlanta, Georgia 30309
Telephone: (404) 555-0101
Facsimile: (404) 555-0102

OFFICE OF THE KING COUNTY
ATTORNEY
123 Main Street, Suite 100
Gettysburg, GA 39993
Telephone: (404) 555-0160
Facsimile: (404) 555-0161

Counsel for Plaintiff

Counsel for Defendants
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ATTACHMENT A-1
Plaintiff’s Requests for Questions that the Court Propound to the Jurors
Concerning their Legal Qualifications To Serve
Plaintiff requests that the Court propound the following questions to the
jurors in order to determine their legal qualifications to serve, pursuant to 28
U.S.C. § 1865:
1.

Are you a citizen of the United States?

2.

Are you at least eighteen years of age?

3.

Have you lived within this judicial district which includes Cherokee,
Clayton, Cobb, DeKalb, Douglas, Fulton, King, Gwinnett, Henry,
Newton, or Rockdale counties, for more than one year?

4.

Are you proficient in the English language and able to read and write?

5.

Are you suffering from any mental or physical infirmities which make
you incapable of rendering efficient jury service in this case?

6.

Do you currently have any criminal charge pending against you for
the commission of a crime punishable by imprisonment for more than
one year?

7.

Have you been convicted in State or Federal Court of a crime
punishable by imprisonment for more than one year; and if so, have
your civil rights been restored?

8.

Is there any reason (medical or otherwise) why you cannot sit on a
jury, listen to facts and law, and make a decision?

9.

Do you know any of the parties in this case?

23

Chapter 3
24 of 66

10.

Do you know any of the lawyers representing any of the parties in this
case?

11.

Do you have any interest, financial or otherwise, in the outcome of
this suit, including as an employee, relative of an employee, or have
you had any business dealings with any of the parties?

12.

Do you have feelings toward any of the parties, witnesses, attorneys,
or law firms involved in this case that might affect your ability to
serve as an impartial juror?

13.

Do you have any particular knowledge of this case or any of the facts
in connection with it, including anything you may have read or heard
from any source whatsoever, such as a friend or relative?

14.

Do you believe for any reason, taking into consideration your own
beliefs, experience, and background, that you would be unable to
render a complete, fair, and impartial verdict in this lawsuit?

15.

Has anyone already formed an opinion about this case or any of the
parties in this case?

16.

Is there anyone who feels, for any reason at all, that they cannot be
fair and impartial if selected as a juror in this case?
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ATTACHMENT A-2
Defendant’s Requests for Questions that the Court Propound to the Jurors
Concerning their Legal Qualifications To Serve
Defendant requests that the following questions be posed to the panel:
1.

Do any of you have difficulty speaking or reading the English language?

2.

Are you able to read, write, and understand the English language sufficiently
to have completed your juror qualification form?

3.

Are you able to speak the English language?

4.

Are you incapable – due to any mental or physical condition – to serve on a
jury?

5.

Are any of you under the age of 18 years of age?

6.

Do any of you have a charge pending against you for the commission of, or
have you been convicted in State or Federal Court, of a crime punishable by
imprisonment for more than one year, and if so have your civil rights been
restored?

7.

Do any of you have a health condition that would prevent you from serving
as a juror in this case?

8.

Are any of you not a resident of one of the following counties: Fulton
County, Cobb County, Clayton County, Cherokee County, DeKalb County,
Douglas County, King County, Gwinnett County, Henry County, Newton
County or Rockdale County?

9.

Have any of you resided in one of these counties for a period of less than
one year?

10.

Are any of you not a citizen of the United States?
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11.

Does anyone know, or is anyone related by blood or marriage to, Hamza
Abdul or James Johnson?

12.

Does anyone know, or is anyone related by blood or marriage to, Plaintiff’s
attorneys, Samantha Justice or Clarence Ginsburg?

13.

Does anyone know, or is anyone related by blood or marriage to,
Defendants’ attorneys, David Pologist or Ruth Thomas?
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ATTACHMENT B-1
Plaintiff’s Proposed Questions to be Propounded
to the Jurors on Voir Dire Examination
Plaintiff submits the following proposed voir dire questions to be submitted
to the jury panel in this case. If a question is answered in the affirmative by a
proposed juror, Plaintiff respectfully requests leave to ask follow-up questions.
1.

Does any juror have any independent knowledge of the Plaintiff
Hamza Abdul?

2.

Does any juror have any independent knowledge of the King County
government or the King County Department of Planning and
Community Development?

3.

This is a case in which our client, Hamza Abdul, claims that his
employer, the Defendant King County, and the Director of its
Department of Planning and Community Development, Defendant
James Johnson, discriminated against him on the basis of his race
and/or national origin in violation of Title VII of the Civil Rights Act
of 1964 and 42 U.S.C. § 1981, and retaliated against him in violation
of those laws for complaining about the discrimination. Mr. Abdul
seeks an award of money damages against the Defendant for the
injuries he suffered as a result of the retaliation. Do any of you know
of any reason why you would have any difficulty being a juror in this
type of case or in assessing any legal responsibility involving the
parties in this case?

4.

Does anyone here know any of the lawyers representing any of the
parties? (Read the names of counsel to the panel).

5.

Do you know any of the following individuals who may be called as
witnesses by the Plaintiff or the Defendant? (Read to the panel the
name of each witness listed by Plaintiff and Defendant). If so, how do
you know them?
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6.

As to such witnesses, would your knowledge of the witness in any
way affect your ability to sit as a juror?

7.

Have any of you or your family worked for a county, municipality, or
state, or the federal government? If so, what government did you work
for, and what department or departments of that government did you
work for?

8.

Have any of you or your family worked in the area of municipal
services or urban or city planning?

9.

Have any of you or anyone you know ever reported or made a
complaint about any kind of discrimination or harassment in the
workplace, for example by speaking to someone in the human
resources department or someone in management? If so, what were
the circumstances?

10.

Have any of you or anyone you know ever reported or complained
about any kind of retaliation in the workplace? If so, what were the
circumstances?

11.

Have any of you or anyone you know ever accused an employer of
violating state or federal law?

12.

Has anyone here been accused of discriminating or retaliating against
someone?

13.

Does anyone here feel that it should not be against the law for an
employer to discriminate against employees because of their race or
national origin?

14.

Does anyone here feel that it should not be against the law for an
employer to discriminate against employees because of their race or
national origin?

28

Chapter 3
29 of 66

15.

Does anyone here feel that it should not be against the law for an
employer to retaliate against an employee who complained to human
resources or management because they thought they were being
discriminated against?

16.

Does anyone here feel that an employer should not be allowed to fire
someone for doing something that it does not fire other employees for
doing, even if the person actually did do that particular thing?

17.

Does anyone have a general objection to the right of individuals to file
suit against a governmental entity?

18.

Do any of you believe that our civil jury system is not a fair way to
resolve legal disputes?

19.

Does anyone have a religious, spiritual, political, or other
philosophical objection to the filing of civil lawsuits seeking monetary
damages against a governmental entity?

20.

Do any of you feel that you may have any hesitation in assessing
damages against the Defendants even if the evidence justifies the
damages?

21.

Do any of you feel that you would be unable to assess damages for
emotional pain and suffering or mental distress?

22.

Are there any situations where it would be unreasonable or wrong to
hold an employer responsible for the acts of its managers? What
might those be?

23.

Is there anyone here who believes that an employer should never be
held responsible for the actions of its managers? If so, please explain.

24.

Has anyone ever filed a lawsuit? If so, what were your claims?

25.

Has anyone ever been sued? If so, what were the claims against you?
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26.

Is there anyone who believes that it is wrong to file a lawsuit or who
would be suspicious of someone who filed a lawsuit?

27.

Has anyone ever served on a jury before? What was the case about?
Did the jury reach a verdict? What verdict did the jury reach? Were
you the foreperson?

28.

Have any of you, or members of your family, ever served in a
management position with a company, government agency, or
community service organization?

29.

Has anyone ever owned their own business?

30.

Have you or anyone in your family ever worked in a human resources
capacity for any company, government, or other organization, whether
or not your job title was or the title contained the words “Human
Resources”?

31.

Does anyone here have any education or training in human resources?

32.

Do you belong to any clubs, groups, or volunteer organizations?

33.

Has anyone gone to law school or received any other legal training?

34.

Has anyone ever worked in the legal field?

35.

Do you watch the news on television? If so, which networks do you
watch?

36.

Do you listen to any radio news or talk shows? If so, which ones?

37.

Do you get news from the Internet? If so, which websites do you visit
most often for news?

38.

Do you subscribe to any magazines or newspapers? If so, which ones?
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39.

Other than what you have already told us, have any of you had any
experience that you think might influence your function as a juror in
this case? If so, please describe that.

40.

This is a civil case. In this kind of case, you decide whether or not Mr.
Abdul has proved his case based on a preponderance of the evidence.
So in deciding whether the Defendants discriminated or retaliated
against him in violation of Title VII and/or 42 U.S.C. § 1981, you do
not decide the case beyond a reasonable doubt, which is what you
would do in a criminal case. You decide it by a preponderance of the
evidence; that is, whether it is more likely than not that Defendant
discriminated and/or retaliated against Mr. Abdul because he
complained about discrimination or refused to break the law. So when
you weigh the evidence, if the scales tip even slightly in favor of
proving Mr. Abdul’s case, you would find for Mr. Abdul. Is there any
potential juror who would not be willing to follow the Court’s
instruction to consider the case using the preponderance of the
evidence standard?

41.

Now that you know something about the nature of this case, do any of
you know of any reason why you would prefer not to serve as a juror
in this case?

Plaintiff reserves the right to amend or modify this Attachment B-1 up to
five days before trial.

31

Chapter 3
32 of 66

ATTACHMENT B-2
Defendant’s Proposed Questions to be Propounded
to the Jurors on Voir Dire Examination
1.

Please name any high schools, colleges, technical schools, or graduate
schools that you have attended and whether or not any degrees were
obtained or received.

2.

What was your major field of study?

3.

What newspapers and magazines do you read regularly?

4.

Do any of you regularly watch TV shows about lawyers? If yes, which
shows?

5.

Do you know any of the following individuals who may be called as
witnesses by the Plaintiff or Defendant? (List each witness from Plaintiff’s
and Defendants’ Witness Lists). If so, how do you know them?

6.

As to any such witness, would your knowledge of the witness in any way
affect your ability to sit as a juror?

7.

Have you ever been selected to serve on a jury? If so, were you the
foreperson? Were you able to reach a verdict? Was there anything about
that experience that would prevent you from being fair and impartial in this
case?

8.

Have you or any members of your family ever attended, or do you have any
intention of, going to law school?

9.

Do you or any member of your family have any legal training?

10.

Are any of your family members or close friends people who immigrated to
this country from another country? Who? Where did that person immigrate
from?
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11.

Do any of your family members or close friends receive monetary or other
counseling or resource assistance or services of any kind of a governmental
entity, whether local, state, or federal? If so, what kind of services does that
person receive? What is your impression of the governmental entity’s
provision of those services?

12.

Have you or any member of your family ever filed a lawsuit? If so, what
was the nature of the suit? Who was sued and why? Were you satisfied with
the result?

13.

Have you or any member of your family ever been sued? If so, what was the
nature of the suit? Were you satisfied with the result?

14.

Have any of you, or any member of your family, or any close friend of yours
ever been sued by an employee or former employee?

15.

Have any of you, or any member of your family, or any close friend of yours
ever sued or thought about suing an employer? If yes, please explain. Will
this event prevent you from becoming a fair and impartial juror in this case?

16.

Have you, or any member of your family, or any close friend of yours, ever
been a witness in a lawsuit? If yes, describe the lawsuit? Did the lawsuit
involve an employment matter? Did the result of the lawsuit favor the
employee or the employer? Do you believe the result of the lawsuit was
fair? Why? Why not?

17.

Have any of you ever been involved in legal proceedings with King County?
If yes, please describe the proceedings? What was the result of the
proceedings? Will this experience prevent you from becoming a fair and
impartial juror in this case?

18.

Has any juror ever watched any news reports about the King County
government or attended any public meetings of any departments of the King
County government, including the King County Board of Commissioners?

19.

Do any of you have any opinions about King County that would affect your
ability to be fair in a lawsuit in which someone accused the County of
discrimination or retaliation?
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20.

Have any of you ever filed a complaint of discrimination or retaliation
against your employer?

21.

Have any of you, or any member or your family or close friends been
accused of discrimination or retaliation? If so, what were the
circumstances? Do you think the accusation was valid? If not, why not?
How did you feel about it?

22.

Have any of you ever observed or witnessed what you believed was
discrimination or retaliation at work? If so, what, if anything, did you do?

23.

Have any of you ever had a job with any governmental entity, whether state,
local, or federal? If so, which government and what was your position?

24.

Has any juror ever been terminated from a job she or he held?

25.

Have any of you ever been a supervisor in a workplace?

26.

Have any of you ever made decisions regarding who to select or hire for a
position of employment, or who to promote for a position of employment?

27.

Have any of you ever had to fire someone?

28.

Does anyone think that the legal process is abused by too many frivolous
lawsuits?

29.

Does anyone think that plaintiffs in lawsuits exaggerate their suffering in
order to get more money?

30.

Is there anyone here who would not be able to find in favor of the
Defendants if the Plaintiff fails to carry his burden of proof based on the
evidence?

31.

Have any of you, or any member of your family, or any close friend of yours
ever sued or threatened to sue a governmental entity?

32.

Does any juror believe that she or he will have difficulty being fair and
impartial in this case? If so, why?
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ATTACHMENT B-3
Plaintiff’s Objections to Defendants’ Proposed Questions to be Propounded
to the Jurors on Voir Dire Examination
No. 11:

Plaintiff objects to Defendant’s voir dire question number 11 on

the ground that the question is entirely irrelevant and seeks to prejudice the jury
against immigrants as people who receive governmental services.
No. 28:

Plaintiff objects to Defendant’s voir dire question number 28 on

the ground that it is argumentative and seeks to prejudice the jury against the
Plaintiff as someone who has filed a “frivolous” lawsuit.
No. 29:

Plaintiff objects to Defendant’s voir dire question number 29 on

the ground that it is argumentative and seeks to prejudice the jury against the
Plaintiff as someone who has dishonestly exaggerated his pain and suffering.
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ATTACHMENT B-4
Defendants’ Objections to Plaintiff’s Proposed Questions to be Propounded
to the Jurors on Voir Dire Examination
No. 3:

Defendant objects to this question because it is argues the law,

misstates the law, and is an attempt to prejudice the jury and imply that the
plaintiff is entitled to damages.
No. 20:

Defendant objects to this question because it is argues the law,

misstates the law, and is an attempt to prejudice the jury and imply that the
plaintiff is entitled to damages.
No. 21:

Defendant objects to this question because it is argues the law,

misstates the law, and is an attempt to prejudice the jury and imply that the
plaintiff is entitled to damages.
No. 36:

Defendant objects to this question because it is entirely

irrelevant to the qualification of the jurors.
No. 40:

Defendant objects to this question because it is argues the law,

misstates the law, and is an attempt to prejudice the jury and imply that the
plaintiff is entitled to a verdict and damages.
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ATTACHMENT C
Plaintiff’s Outline of the Case
Plaintiff, Mr. Hamza Abdul (“Plaintiff” or “Mr. Abdul”), is an Iraqi male,
adherent of the Muslim faith, lawful permanent resident of the United States, and
former employee of the Defendant King County, Georgia (“Defendant” or “King
County”). Mr. Abdul asserts that Defendants King County and James Johnson
discriminated against him on the basis of his race and national origin when they
refused to promote him and then terminated his employment in retaliation for his
statutorily protected activity in violation of both Title VII of the Civil Rights Act
of 1964, 42 U.S.C. § 2000e et seq. (“Title VII”), and 42 U.S.C. § 1981. He seeks a
verdict awarding him lost wages and other economic damages, compensatory
damages for emotional pain and suffering, and punitive damages against Defendant
Johnson. He also seeks reinstatement or front pay in lieu of reinstatement. If he
prevails at trial, he will petition the Court for an award of his reasonable attorney’s
fees and costs of litigation.
A.

Factual Summary

Mr. Abdul was hired to work in the King County Department of Planning
and Community Development as a Transportation Planner in January 2013.
Specifically, he was hired to develop land use plans in conjunction with the
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expansion of public transportation, including the Metropolitan Atlanta Rapid
Transit Authority (“MARTA”), in King County.
Mr. Abdul’s job duties included researching and compiling data concerning
residential and commercial zoning in King County, population growth analyses,
cost evaluations for transportation construction projects, and other data related to
the feasibility of transportation project planning and implementation. Prior to his
employment with King County, Mr. Abdul was employed as a General Foreman
and then Superintendent with the Sutherland Group, a premier commercial
construction firm in the Southeast, and he was also employed in the urban planning
departments of other Georgia counties after he immigrated to the United States
from Iraq in 2003. Mr. Abdul holds a Bachelor of Science in Urban and Regional
Planning from the California State Polytechnic University and a Master’s Degree
in City and Regional Planning from the Georgia Institute of Technology.
Mr. Abdul reported directly to the Transportation Division Director, Stephen
Simpson, from 2010 through 2015. Mr. Simpson was one of four division directors
who in turn reported to the Director of the Department of Planning and Community
Development, Defendant James Johnson. Mr. Simpson conducted annual
performance reviews of Mr. Abdul, rating him as “exceeding expectations” and
recommending merit pay increases each year. In a memorandum that Mr. Simpson
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wrote to Defendant Johnson and the King County Manager, he stated that Mr.
Abdul was “the most experienced and creative city planning professional that King
County has ever had.” Mr. Abdul and the other Transportation Planner, Richard
Springfield, each received overall ratings of “exceeds expectations,” but Mr. Abdul
received more higher ratings than Mr. Springfield in more categories on the annual
performance review. Mr. Springfield, who is a Caucasian and a native born
American, also does not hold any master’s degrees.
Defendant Johnson routinely told inappropriate and derogatory jokes about
immigrants and minorities. For example, on multiple occasions, he told the joke,
“Why doesn’t Mexico have an Olympic team? Because everybody who can run,
jump, and swim are already illegally in the U.S.!” He also said that the area in
King County with a large Asian and Hispanic immigrant population was “full of
trash” and he said that expanding MARTA to King County would ruin the finances
of King County because it would bring more immigrants who “don’t know how to
support themselves except by sucking on the government teat.” Johnson also
disparaged Muslims and talked often about how “it’s just a fact that the Muslim
religion breeds terrorism.” At least one previous King County employee, Yousef
Ali, filed a charge of discrimination against King County based on the derogatory
comments of Defendant Johnson.
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In 2015, Mr. Simpson gave notice of his intent to retire, and King County
sought to replace him with an internal promotion. Both Mr. Abdul and Mr.
Springfield applied for the position. As Director of the Department of Planning and
Community Development, Defendant Johnson interviewed both men and
recommended to the King County Board of Commissioners that Mr. Springfield be
selected. After Mr. Springfield, who lacked a master’s degree and other relevant
certifications possessed by Mr. Abdul, was selected, Mr. Abdul filed a charge of
discrimination against King County with the United States Equal Employment
Opportunity Commission alleging race and national origin discrimination.
Johnson’s demeanor toward Mr. Abdul changed immediately thereafter. While
before he was jovial while telling the inappropriate and racist jokes, after Mr.
Abdul filed his charge of discrimination, Johnson ignored him and treated him
harshly and condescendingly in meetings and around the office. Approximately
two months later, Johnson terminated Mr. Abdul’s employment, stating that he was
too highly compensated and King County was facing a severe budget shortfall.
However, within six months, Mr. Abdul’s Transportation Planner position was
filled by a white American, and another Redevelopment Coordinator, also a white
American, was hired in the Transportation Division.
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B.

Relevant Rules, Regulations, Statutes, Ordinances, and
Illustrative Case Law

This list of authorities is non-exhaustive, and Plaintiff respectfully reserves
the right to amend this list and to cite additional authorities not listed here.
x

Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. §
2000e et seq. (“Title VII”);

x

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) (discussing
the proof of discriminatory intent with circumstantial evidence);

x

Smith v. Lockheed-Martin Corp., 644 F.3d 1321, 1328 (11th Cir.
2011) (holding that a plaintiff can prove unlawful discrimination with
circumstantial evidence even if he cannot establish the traditional
prima facie case under the McDonnell Douglas framework);

x

Burlington Northern and Santa Fe Ry. Co. v. White, 548 U.S. 53
(2006) (discussing the standards applicable to retaliation claims);

x

Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 134
(2000) (holding that a plaintiff’s “prima facie case, combined with
sufficient evidence to find that the employer’s asserted justification is
false, may permit the trier of fact to conclude that the employer
unlawfully discriminated”);

x

Sullivan v. Nat’l R.R. Passenger Corp., 170 F.3d 1056, 1059 (11th
Cir. 1999) (noting that “retaliation is a separate offense” and “an
employee need not prove the underlying claim of discrimination for
the retaliation claim to succeed”);

x

Combs v. Plantation Patterns, 106 F.3d 1519, 1538 (11th Cir. 1997)
(explaining that pretext is proved by demonstrating “such weaknesses,
implausibilities, inconsistencies, incoherencies, or contradictions in
the employer’s proffered legitimate reasons for its action that a
reasonable fact-finder could find them unworthy of credence”);
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x

Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th 1981)
(providing that decisions of the former Fifth Circuit before October 1,
1981 are binding precedent in the Eleventh Circuit);

x

Crawford v. Carroll, 529 F.3d 961, 972 (11th Cir. 2008) (holding that
an employee may show an actionable adverse employment action
based upon an unfavorable performance review);

x

Clover v. Total Sys. Servs., Inc., 176 F.3d 1346, 1354 (11th Cir. 1999)
(noting that to establish the causal connection element of retaliation
claim, “a plaintiff need only show ‘that the protected activity and the
adverse action were not wholly unrelated’”);

x

Bass v. Bd. of County Comm’rs, Orange County, Fla., 256 F.3d 1095,
1108 (11th Cir. 2001);

x

42 U.S.C. § 1988 (providing for attorney’s fees in civil rights cases);

This list of authorities is non-exhaustive and Mr. Abdul respectfully reserves
the right to amend this list and to cite additional authorities not listed here.
Damages Claimed and Citations of Authority for Items of Damages
Back pay and other lost benefits. Pursuant to 42 U.S.C. § 2000e-5(g)(1)
and 42 U.S.C. § 1981, Mr. Abdul seeks back pay and lost economic benefits that
have accrued since Defendants’ wrongful failure to promote him and his wrongful
termination by Defendant, plus interest calculated at the prevailing rate. Back pay
is designed to make the injured party whole by placing him in the position he
would have been absent the unlawful retaliation. See 42 U.S.C. § 2000e-5(g)(1);
Walters v. Atlanta, 803 F.2d 1135, 1145 (11th Cir. 1986). In order to make Mr.
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Abdul whole, back pay includes interest, as well as any bonuses, overtime,
promotions, shift differentials, and fringe benefits and non-monetary compensation
such as vacation and sick pay. Cox v. Am. Cast Iron Pipe Co., 784 F.2d 1546,
1562-63 (11th Cir. 1986); Pettway v. ACIPCO, 494 F.2d 211, 263 (5th Cir. 1978).
Compensatory and Punitive Damages. Mr. Abdul is also entitled to
compensatory damages under Title VII and 42 U.S.C. § 1981a. He is limited to a
recovery of $300,000 in compensatory damages for his Title VII claims, 42 U.S.C.
§ 1981a(b)(3)(D), but there is no limit to the amount of such damages he may be
awarded. 42 U.S.C. § 1981; Pollard v. E.I. du Pont de Nemours & Co., 532 U.S.
843, 851 (2001). Compensatory damages “may be inferred from the circumstances
as well as proved by the testimony.” Ferrill v. Parker Grp., Inc., 168 F.3d 468
(11th Cir. 1999) (quoting Gore v. Turner, 563 F.2d 159, 164 (5th Cir. 1997). A
plaintiff need not prove a specific loss to recover general, compensatory damages,
as opposed to actual or special damages. Marable v. Hamza, 704 F.2d 1219 (122021) (11th Cir. 1983). Further, a plaintiff may be compensated for intangible,
psychological injuries as well as financial, property, or physical harms. See Carey
v. Piphus, 435 U.S. 247, 263-64 (1978). The jury should not be informed of the
statutory ceiling on compensatory damages. See Sasaki v. Class, 92 F.2d 232, 236
(4th Cir. 1996) (noting that 42 U.S.C. § 1981a(c)(2) prohibits only the court from
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informing the jury of the caps, but “Congress clearly intended this restriction to
prohibit anyone from bringing the caps to the jury’s attention.”).
Reinstatement or front pay in lieu of reinstatement. Pursuant to 42
U.S.C. § 2000e-5(g), Mr. Abdul also seeks the equitable relief of reinstatement or
front pay in lieu of reinstatement. See Gryder v. Dennin, 427 Fed. Appx. 844, 846
(11th Cir. 2011) (citing Lathem v. Dep’t of Children & Youth Servs., 172 F.3d 786,
794 (11th Cir. 1999) for the proposition that “[s]uccessful Title VII claimants …
are presumptively entitled to back pay”); see also EEOC v. W & O, Inc., 213 F.3d
600, 619 (11th Cir. 2000). Where reinstatement is not practicable, front pay
damages into the future are appropriate. See Warren v. County Com’n of Lawrence
Cnty., Ala., 826 F. Supp. 2d 1299, 1307-08 (M.D. Ala. 2011). The Court will
consider multiple factors in making the award, including the length of time Mr.
Abdul would have worked for King County before retiring. See id.
Attorney’s fees and costs. If Mr. Abdul prevails, he will submit to the
Court a petition for award of his reasonable attorney’s fees and costs pursuant to
42 U.S.C. § 2000e-5 and 42 U.S.C. § 1988. These continue to accrue. Mr. Abdul’s
attorney’s fees are calculated as the number of hours each of his attorneys have
spent on the case, consistent with their billing judgment, multiplied by each
attorney’s hourly rate. Mr. Abdul will also seek an award of the expenses he and
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his counsel have incurred in connection with this case. Mr. Abdul’s current
attorney’s fees are approximately $115,000, and his costs are approximately
$7,500. Mr. Abdul anticipates accruing an additional $100,000 to $150,000 in
reasonable attorney’s fees and $10,000 to $20,000 in costs through trial.
Plaintiff reserves the right to revise, amend, or supplement these damages
calculations.
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ATTACHMENT D
DEFENDANTS’ STATEMENT OF THE CASE
Plaintiff was employed with King County as a Transportation Planner in the
Department of Planning and Community Development from 2010 through 2016,
when he was laid off from his employment. Plaintiff performed his job
satisfactorily while he was employed, but he often proposed courses of action and
projects that were too costly for King County. He also dictated these proposals to
other employees, including his superior, Defendant Johnson, in a condescending
manner and his attitude was generally poor and abrasive.
Plaintiff’s position, Transportation Planner, was funded through a grant from
the State of Georgia to study the feasibility of expanding a rail line for the
Metropolitan Area Rapid Transit Authority (“MARTA”) into King County.
Because of Plaintiff’s background with commercial construction projects, King
County believed that he would offer insight into the costs of such construction in
the King County area. Mr. Johnson, in fact, hired Plaintiff because of this.
However, during the time that Plaintiff was employed, he was consistently
combative with his supervisor, Mr. Simpson, and other employees as well as
Defendant Johnson. He said things like “King County needs MARTA and those
who do not see it are shortsighted.” He also said that “no cost would be too great to
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improve the narrow-minded mentality of people in this County with new ideas
from the city.” Because of this, Mr. Johnson considered issuing discipline to
Plaintiff for his bad behavior even though Plaintiff’s job performance was
generally satisfactory.
Mr. Simpson retired from King County in January 2016 and Plaintiff and
Mr. Springfield applied to promotion to replace him as Division Director. Mr.
Abdul told Christine Walters, a clerk in the Department, that he was obviously the
better choice and King County would have a problem if it selected Mr. Springfield
instead of him. Mr. Johnson interviewed both Plaintiff and Mr. Springfield for the
position. While Plaintiff had a master’s degree and Mr. Springfield did not, Mr.
Springfield had lived in King County his entire life and so knew the neighborhoods
and communities better than Plaintiff did. Mr. Johnson also believed that Plaintiff
would not be a good fit for the Division Director position because of the position
would involve supervising other employees and Plaintiff lacked effective
interpersonal communication skills. As a result, Mr. Johnson selected Mr.
Springfield for the Division Director position instead of Plaintiff.
Plaintiff made good on his threat to complain if he were not selected for the
promotion to Division Director. After Mr. Springfield was selected, Plaintiff filed a
charge of discrimination against King County alleging that Mr. Johnson
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discriminated against him on the basis of his race or national origin. However,
Plaintiff had never before complained to anyone, either inside the Department of
Planning and Community Development or to the King County Office of Equal
Employment Opportunity, that Mr. Johnson or anyone else at King County
discriminated against him or anyone else.
In approximately March 2016, the State of Georgia and MARTA gave
notice that funding for the study of a MARTA expansion to King County would
end at the close of 2016. As a result, King County was forced to reconsider its
personnel expenditures for this project. Because Mr. Abdul’s position was funded
in part by this grant and the funding was ending that year, King County decided to
separate Mr. Abdul from his employment.
RELEVANT STATUTES AND CASE LAW
42 U.S.C. § 2000(e) et. seq.
42 U.S.C. § 1981.
Clark Cnty. Sch. Dist. v. Breeden, 532 U.S. 268 (2001)
Davis v. Town of Lake, Park, Fla., 245 F.3d 1232 (11th Cir. 2001)
Thomas v. Cooper Lighting, Inc., 506 F.3d 1361 (11th Cir. 2007)
Univ. of Texas Southwestern Medical Center v. Nassar, 133 S.Ct. 2517 (2013)
Wideman v. Wal-Mart Stores, Inc., 141 F.3d 1453 (11th Cir. 1998)
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ATTACHMENT F-1
Plaintiff’s Witness List
Plaintiff will have present at trial:
Mr. Hamza Abdul
c/o Plaintiff’s counsel
Samantha K. Justice
Justice Knight, LLP
1230 Peachtree Street, N.E.
Atlanta, Georgia 30309
Mrs. Diana Prince
6845 Hippolyta Hill
Gettysburg, Georgia 39993
Mr. Stephen Simpson
2734 Montgomery Burns Street
Gettysburg, Georgia 39993
Mr. Yousef Ali
3872 Cassius Way
Gettysburg, Georgia 39993
Plaintiff may have present at trial the following witnesses:
Richard Springfield
3721 Jessie Lane
Gettysburg, Georgia 39993
Alexander Nevermind
123 Alphabet Street
Minneapolis, MN 555104
O’Shea Jackson, Sr.
456 South Central Blvd.
Gettysburg, Georgia 39993
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All witnesses listed on Defendant’s “will call” and “may call” list.
Plaintiff may also call any witness on Defendant’s Witness List, Attachment
F-2. Plaintiff reserves the right to call any witness necessary for rebuttal and/or
impeachment testimony. Plaintiff also reserves the right to amend or supplement
this list in advance of trial.
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ATTACHMENT F-2
Defendants’ Witness List
Defendants will have present at trial:
James Johnson
c/o David A. Pologist
Office of the King County Attorney
123 Main Street, Suite 100
Gettysburg, Georgia 39993
Chairman John Lawrence
c/o David A. Pologist
Office of the King County Attorney
123 Main Street, Suite 100
Gettysburg, Georgia 39993
Defendants may have present at trial:
Hamza Abdul
c/o Plaintiff’s counsel
Samantha K. Justice
Justice Knight, LLP
1230 Peachtree Street, N.E.
Atlanta, Georgia 30309
Christine Walter
c/o David A. Pologist
Office of the King County Attorney
123 Main Street, Suite 100
Gettysburg, Georgia 39993
Bobby McGee
9864 Salinas Street
Gettysburg, Georgia 39993
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Carl Lucas
c/o David A. Pologist
Office of the King County Attorney
123 Main Street, Suite 100
Gettysburg, Georgia 39993
Any witness identified on Plaintiff’s witness list.
Any witness necessary for rebuttal and/or impeachment testimony.
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ATTACHMENT G-1
Plaintiff’s Exhibit List
Admitted Pl.’s
Ex
#
1
2
7

15
16

Bates or
Identifying #

Description

Document
Date

HA 000003
HA 000006-7

Separation letter for Abdul
Offer letter for Abdul
There are no exhibits 3-6.1
Offer letter for Johnson

08/27/15
01/23/13

HA 00005152
HA 00034849
HA 00035354

19

HA 0000408

32

HA 001328

34

HA 00135254
HA 00138285

35

There are no exhibits 8-14.
Abdul’s last performance
appraisal
Lucas’s comments re: Abdul
performance appraisal
There are no exhibits 17-18.
Abdul’s 5-15-15 grievance
There are no exhibits 20-31.
Email from Johnson indicating
excellent work by Abdul
There is no exhibit 33.
Johnson email to Simpson re:
Clark
Abdul’s resume

04/13/96

11/30/14
11/28/14

5/15/15
01/25/13

06/01/15
2013

There are no exhibits 36-37.

1

Plaintiff’s trial exhibit list, has maintained the same exhibit numbers as those used
in depositions taken in this case. This has been done to avoid confusion during
trial, particularly if deposition testimony is referred to which contains a trial exhibit
that was used at deposition. As a result, and in order to maintain the same
numbering system used for the exhibits at deposition, certain exhibit numbers are
omitted as indicated.
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Plaintiff reserves the right to use any document necessary for rebuttal or
impeachment purposes. Plaintiff also reserves the right to amend this exhibit list to
include documents produced by Defendant after the filing of this pretrial order, and
to specify his own documents with greater detail.
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ATTACHMENT G-2
Defendants’ Exhibit List
Exhibit
Number.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

Description
Transportation Planner Job Description

Division Director Job Description
Hamza Abdul Resume
March 2016 Marta Notice of Funding Changes
E-mail from Hamza Abdul to Christine Walters
Richard Springfield Resume
Redevelopment Coordinator Job Description
E-mail from Hamza Abdul to Bobby McGee
Letter from Hamza Abdul to Carl Lucas
November 2016 Hamza Abdul Police Report
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ATTACHMENT G-3
Plaintiff’s Objections to Defendants’ Exhibit List
Exhibit
Number
1.
2.
3.
4.
5.
6.
7.
8.
9.

10.

Description
Transportation Planner Job Description

Plaintiff’s
Objections
None
None

Division Director Job Description
None
Hamza Abdul Resume
None
March 2016 Marta Notice of Funding Changes
None
E-mail from Hamza Abdul to Christine Walters
None
Richard Springfield Resume
None
Redevelopment Coordinator Job Description
E-mail from Hamza Abdul to Bobby McGee
Letter from Hamza Abdul to Carl Lucas

November 2016 Hamza Abdul Police Report
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402, 403
Fed. R. Evid. 401,
402, 403, 801,
802, 901
Fed. R. Evid. 401,
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ATTACHMENT G-4
DEFENDANTS’ OBJECTIONS TO PLAINTIFF’S EXHIBIT LIST
Pl.’s
Ex
#
1
2

Bates or
Identifying #

Description

Defendant’s Objection

HA 000003
HA 000006-7

7

HA 00005152

Separation letter for Abdul
Offer letter for Abdul
There are no exhibits 3-6.2
Offer letter for Johnson

None
None
N/A
Relevance; Authenticity;
Hearsay
N/A
Relevance

15
16

HA 00034849
HA 00035354

19

HA 0000408

32

HA 001328

34

HA 00135254
HA 00138285

35

There are no exhibits 8-14.
Abdul’s last performance
appraisal
Lucas’s comments re: Abdul
performance appraisal
There are no exhibits 17-18.
Abdul’s 5-15-15 grievance
There are no exhibits 20-31.
Email from Johnson indicating
excellent work by Abdul
There is no exhibit 33.
Johnson email to Simpson re:
Clark
Abdul’s resume
There are no exhibits 36-37.

2

Relevance
N/A
None
N/A
Relevance; Authenticity;
Hearsay
N/A
Relevance; Authenticity;
Hearsay
None
N/A

Plaintiff’s trial exhibit list, has maintained the same exhibit numbers as those used
in depositions taken in this case. This has been done to avoid confusion during
trial, particularly if deposition testimony is referred to which contains a trial exhibit
that was used at deposition. As a result, and in order to maintain the same
numbering system used for the exhibits at deposition, certain exhibit numbers are
omitted as indicated.
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ATTACHMENT H-1
Plaintiff’s Trial Briefs
Pursuant to Section 7 of the Court’s Standing Order Regarding Civil
Litigation, Plaintiff will file all of his motions in limine at least fourteen days
before the pretrial conference. Plaintiff will submit any trial briefs requested or
permitted by the Court in compliance with any briefing schedule set by the Court.
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ATTACHMENT H-2
Defendant’s Trial Brief
Defendant reserves the right to submit a trial brief.
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ATTACHMENT I-1
Plaintiff’s Proposed Verdict Form
IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
HAMZA ABDUL,
Plaintiff,
v.
KING COUNTY, GEORGIA, and
JAMES JOHNSON,
Defendants.

)
)
)
)
)
)
)
)
)
)

CIVIL ACTION
NO.: 1:15-CV-00000-MGK-BJS

VERDICT FORM
DEFENDANT KING COUNTY, GEORGIA
Please answer the following questions based on a preponderance of the
evidence presented at trial:
1. Was Plaintiff’s termination causally related to his complaints of national origin
discrimination?
Answer: Yes ___ or No ____
2. Was Plaintiff’s termination causally related to his complaints of race
discrimination?
Answer: Yes___or No _____
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3. Was Plaintiff’s race a substantial or motivating factor in Defendant’s decision
to fire him?
Answer: Yes ___ or No ____
4. Was Plaintiff’s race a substantial or motivating factor in Defendant’s decision
to fire him? Answer: Yes___or No____
[Note: If you answered No to the preceding questions, you need not answer the
remaining questions. Please proceed to the bottom of this form, sign and date it.]
5. Should the Plaintiff be awarded damages to compensate for a net loss of wages
and benefits to the date of trial?
Answer: Yes ___ or No ___
If your answer is Yes, in what amount?

$ ____________

6. Should the Plaintiff be awarded damages to compensate for emotional pain and
mental anguish?
Answer: Yes ___or No ___
If your answer is Yes, in what amount?

$ ____________

SO SAY WE ALL.
This ____ day of ___________________, 2017.

____________________
JURY FOREPERSON
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ATTACHMENT I-2
Plaintiff’s Proposed Verdict Form
IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
HAMZA ABDUL,
Plaintiff,
v.
KING COUNTY, GEORGIA, and
JAMES JOHNSON,
Defendants.

)
)
)
)
)
)
)
)
)
)

CIVIL ACTION
NO.: 1:15-CV-00000-MGK-BJS

VERDICT FORM
DEFENDANT JAMES JOHNSON
Please answer the following questions based on a preponderance of the
evidence presented at trial:
1. Was Plaintiff’s termination causally related to his complaints of national origin
discrimination?
Answer: Yes ___ or No ____
2. Was Plaintiff’s termination causally related to his complaints of race
discrimination?
Answer: Yes ___ or No ____
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3. Was Plaintiff’s national origin a substantial or motivating factor in Defendant’s
decision to fire him?
Answer: Yes ___ or No ____
4. Was Plaintiff’s race a substantial or motivating factor in Defendant’s decision
to fire him? Answer: Yes ___ or No ____
[Note: If you answered No to the preceding questions, you need not answer the
remaining questions. Please proceed to the bottom of this form, sign and date it.]
5. Should the Plaintiff be awarded damages to compensate for a net loss of wages
and benefits to the date of trial?
Answer: Yes ___ or No ____
If your answer is Yes, in what amount?
$ ____________
6. Should the Plaintiff be awarded damages to compensate for emotional pain and
mental anguish?
Answer: Yes ___ or No ____
If your answer is Yes, in what amount?
$ ____________
7. Should the Plaintiff be awarded damages punitive damages?
Answer: Yes ___ or No ____
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If your answer is Yes, in what amount?
$__________________________
SO SAY WE ALL.
This ____ day of ___________________, 2017.

____________________
JURY FOREPERSON

64

Chapter 3
65 of 66

ATTACHMENT I-3
DEFENDANTS’ PROPOSED VERDICT FORM
SECTION I- LIABILITY
1.

Has Plaintiff proved that his race, more likely than not, was a motivating
factor in the decision to terminate his employment with Defendant King
Count, Georgia?
_____ Yes; answer Question No. 1(a)
_____ No; do not answer Question No. 1(a) and proceed directly to
Question No. 2.
1(a). Has Defendant King County, Georgia proved that it, more likely than
not, would have terminated Plaintiff’s employment even if race had
not been considered?
_____ Yes
_____ No

2.

Has Plaintiff proved that “but-for” his race, his employment would not have
been terminated?
_____ Yes
_____ No

3.

Has Plaintiff proved that “but-for” his complaint of discrimination, his
employment would not have been terminated?
_____ Yes
_____ No

If you answered “no” to ALL of Question Nos. 1, 2 and 3, you must not
answer any further questions.
If you answered "yes" to Question No. 1(a), and “no” to BOTH Question
Nos. 2 and 3, you must not answer any further questions.
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If you answered “yes” to ANY of Question Nos. 1, 2 or 3, or “no” to
Question No. 1(a), proceed to Question Nos. 4 and 5.
SECTION II- COMPENSATORY DAMAGES
4.

What do you recommend as a fair and reasonable amount of wages, benefits,
and emotional distress to date Plaintiff has proven he is entitled to, minus
any amount resulting from his failure to mitigate his damages?
$_______________.

SECTION III- PUNITIVE DAMAGES
5.

Has Plaintiff proved that Defendant Johnson acted with malice or reckless
indifference to his right to be free from racial discrimination and/or unlawful
retaliation in the workplace?
_____ Yes; proceed to Question No. 6(a)
_____ No; do not answer Question No. 6(a)
5(a). We the jury award punitive damages to Plaintiff in the amount
of $_______________ from Defendant Johnson.

This _____ day of ________, 2017.

___________________________
FOREPERSON
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Common Motion in Limine Issues
in Employment Cases
PRACTICAL LAW LABOR & EMPLOYMENT

Search the Resource ID numbers in blue on Westlaw for more.

A Practice Note highlighting some common
topics related to motions in limine in
employment cases including evidence related
to federal and state agency determinations,
the employer, and the employee. This Note
generally discusses motions in limine under
federal law, including discrimination and wage
and hour statutes. An analysis of motions in
limine speciﬁc to each state is beyond the scope
of this Note.

Standard Document, Motion in Limine: Motion or Notice of Motion

(Federal) (5-586-7927).
Standard Document, Motion in Limine: Memorandum of Law

(Federal) (0-585-3145).
Standard Document, Motion in Limine:

Proposed Order (Federal)

(2-587-3227).
Motions in limine are not mandatory. Counsel must determine whether
it is strategically advantageous to file one, for example, whether filing
a motion in limine is likely to give away valuable strategic information
that is likely to cause opposing counsel to change their strategy for
trial. The benefits of filing a motion in limine include:
If successful, preventing the jury from hearing inadmissible or

unfairly prejudicial evidence.
Obtaining an opportunity to submit a detailed briefing on

important evidentiary issues.
Parties typically use motions in limine to ask the court to exclude
or limit certain evidence from trial because it is inadmissible under
one or more of the Federal Rules of Evidence (FRE). By moving to
exclude the evidence before trial (as opposed to simply objecting to
the evidence at trial), counsel may help prevent an opponent from
tainting the jury with inadmissible evidence.

Gaining insight into how the court may rule in future evidentiary

issues, jury instructions, or legal conclusions.
Facilitating of settlement discussions depending on the court’s ruling.
Reducing litigation costs.
Avoiding disruption of a jury trial to argue evidentiary issues that

may be decided ahead of time.
In response to a motion in limine submitted before trial, a court may:
Exclude evidence that is clearly inadmissible.
Issue a preliminary ruling that it may revise at trial.
Defer ruling on the issue until trial.

Before filing a motion in limine, counsel generally should confirm
that the evidence at issue appears on the opponent’s exhibit list (see
Practice Note, Preparing for Trial in Federal Court: Exchange Witness
Lists, Deposition Designations, and Exhibit Lists (9-576-7025)).
Counsel should consider excluding any evidence that is:
Irrelevant (Federal Rule of Evidence (FRE) 402).
Hearsay (FRE 802).
Unduly prejudicial (FRE 403).

For more information about each of these rules, see Practice Note,
Evidence in Federal Court: Overview (4-574-8505). For more on
preparing motions in limine, see:

© 2017 Thomson Reuters. All rights reserved.

GROUNDS FOR FILING A MOTION IN LIMINE
There are several categories of evidence that may be the subject of a
motion in limine; however, this Note is focused on the evidence more
commonly challenged by motions in limine in employment litigation
cases, especially those related to discrimination, retaliation, and
wage and hour claims. Expert testimony is beyond the scope of this
Note. For information about motions to exclude expert testimony, see
Practice Note, Experts: Daubert Motions (0-584-3509).
Counsel may use a motion in limine to raise any evidentiary objection
that counsel may make at trial. Motions in limine frequently seek to
exclude or limit evidence on the grounds that it is:
Inadmissible and does not fall under one of the exceptions under

the Federal Rules of Evidence (see FRE 401-415; Practice Note,
Evidence in Federal Court: Basic Principles: A Court Still May
Exclude Admissible Evidence Under the FRE (4-574-8505)).
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Hearsay (see FRE 801-807; Practice Note, Evidence in Federal

Court: Basic Principles: Hearsay Under FRE 801-807 (4-574-8505)).
Not authenticated (see FRE 901, 902; Practice Note, Evidence in

Federal Court: Basic Principles: Documents and Other Tangible
Evidence Must Be Authenticated (4-574-8505)).
A subsequent remedial measure (see FRE 407; Practice Note,

Evidence in Federal Court: Basic Principles: Exclusion of
Subsequent Remedial Measures Under FRE 407 (4-574-8505)).
Unfairly prejudicial or inflammatory, with minimal probative

value (see FRE 403; Practice Note, Evidence in Federal Court:
Basic Principles: Exclusion of Relevant Evidence Under FRE 403
(4-574-8505)).
Inadmissible expert testimony (see FRE 702, 703; Practice Note,

Experts: Daubert Motions (0-584-3509)).

Courts sometimes exclude from evidence the EEOC’s final
determination, but admit the EEOC charge and rebuttal. One
court reasoned that the jury should have access to all the relevant
evidence, but it did not want to suggest to the jury that it had to
reach the same conclusion as the EEOC by admitting the final
determination. (Chisholm v. Mem’l Sloan-Kettering Cancer Center, 2011
WL 2015526, at *2-3 (S.D.N.Y. May 13, 2011).) However, a court may
keep out the underlying EEOC charge and intake questionnaire if it is
unrelated to the issues in the case (see Targonski v. City of Oak Ridge,
921 F.Supp.2d 820 (E.D. Tenn. 2013)).
When determining whether to submit EEOC or state agency
determinations as evidence, counsel should consider:
The quality and factual detail of the determination.
The content of all documents related to the determination,

including the charge, rebuttal, and attached documents.

EVIDENCE RELATED TO THE EEOC OR STATE AGENCIES

The undue prejudicial impact, if any.

Equal Employment Opportunity Commission (EEOC) and state
agency determinations, such as unemployment insurance decisions,
are generally admissible under the public records and reports
exception to the hearsay rule under FRE 803(8)(C). However, several
courts retain the discretion to admit or exclude these determinations
if there is a reason to believe that the evidence lacks trustworthiness
or if it is unfairly prejudicial under FRE 403 (Barfield v. Orange Cty., 911
F.2d 644 (11th Cir. 1990)).

Whether the evidence invades the role of the jury and court as fact

A full discussion of all state agency determinations is beyond the
scope of this Note. However, counsel should consider any evidence
that may be related to a filing in the following venues when
determining whether related evidence may be admissible:
EEOC.
Fair

Employment Practices Agency.

Unemployment insurance benefit agencies.
State civil rights agencies.
Local and municipal civil rights agencies.
State courts.
Union grievances.
Social Security disability insurance.
Workers’ compensation.
Federal Department of Labor and state equivalents.

EEOC DETERMINATIONS

finders.
Whether the evidence wastes time by requiring the fact finders to

examine the nature and extent of the EEOC’s investigation.
UNEMPLOYMENT INSURANCE BENEFITS PROCEEDINGS

Many plaintiffs bringing discrimination or retaliation lawsuits also file
for unemployment insurance benefits (UI). Whether the employee or
the employer seeks to have the determination by the Administrative
Law Judge (ALJ) admitted into evidence depends on the finding.
If either the former employee or the employer requests a hearing
before an ALJ, the ALJ holds a brief (usually 45 minutes to an hour)
hearing to review the evidence and question witnesses. Because of the
time constraint, the hearing usually focuses on whether the employee
is eligible for benefits. ALJs are reluctant to allow in evidence of
discrimination and retaliation because the standard for proving those
claims is different from the state UI law that they apply. The ALJ’s
decision is usually made long before the lawsuit has concluded.
The laws of some states, such as California and Pennsylvania, bar
the admission of administrative UI proceedings in discrimination and
retaliation suits. However, if the employer appeals an administrative
ruling to a trial or appeals court, then that later decision may be used
in a related civil trial. Therefore, both parties must consider carefully
whether pursuing an appeal may strengthen or weaken their case.
Other states, such as New York, generally find UI decisions
admissible, but entitled to little or no weight (see Arroyo v. WestLB
Admin. Inc., 54 F. Supp. 2d 224, 230 (S.D.N.Y. 1999)) because:

The circuits are split on whether EEOC charge determinations are
admissible without question or if the court decides the issue. Some
circuits find that the determinations are:

UI hearings are designed to be quick and inexpensive.

Presumptively

Discrimination or retaliation is usually not the subject of the

admissible because of the EEOC’s expertise and
difficulty for plaintiffs to prove discrimination (see Barfield, 911
F.2d at 649-650; Plummer v. W. Int’l Hotels Co., Inc., 656 F.2d 502
(9th Cir. 1981)).

Presumptively

inadmissible because it suggests to the jury that
a violation has occurred and therefore is unfairly prejudicial (see
Williams v. Nashville Network, 132 F.3d 1123, 1129 (6th Cir. 1997)).

Subject to a balancing test to be determined on a case-by-case

basis (see Barfield, 911 F.2d at 649-650; Watson v. E.S. Sutton, Inc.,
2005 WL 2170659, at *21 (S.D.N.Y. Sept. 6, 2005)).

2

proceeding.
UI and discrimination or retaliation claims are subject to different

legal standards.
The hearing officer or board has no special competence in deciding

discrimination or retaliation cases.
For more information about UI benefits and hearings, see:
Practice Note, Employee Eligibility for Unemployment Insurance

Benefits (3-605-0879).
© 2017 Thomson Reuters. All rights reserved.
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Employee Eligibility for Unemployment Insurance Benefits

Checklist (9-607-2246).
Unemployment Insurance Benefits: Path of a Claim Flowchart

(4-605-4725).
Practice Note, Unemployment Insurance Benefits State Laws

Chart: Overview (w-001-4936).

The context in which the remark was made and its relation to the

decision-making process.
(Henry v. Wyeth Pharm., Inc., 616 F.3d 134, 149 (2d Cir. 2010).)
The US Court of Appeals for the Fifth Circuit excludes stray remarks
from evidence unless they are:
Spoken by a decision maker.

EVIDENCE RELATED TO THE EMPLOYER
PREVIOUS LAWSUITS AGAINST THE SAME EMPLOYER

Courts are likely to exclude any evidence pertaining to other lawsuits
filed against the same employer on two grounds:
Evidence of other acts for the purpose of showing that an

individual has a propensity or disposition to act in a particular
manner is not admissible under FRE 404(b).
Risk of confusing the jury and unfair prejudice by creating a mini-trial

regarding allegations in another case under FRE 403.

Around the time of and referring to the adverse action that is the

subject of plaintiff’s action.
(Brown v. CSC Logic, Inc., 82 F.3d 651, 655 (5th Cir. 1996).)
However, some courts have held that stray remarks may still be
admitted as circumstantial evidence if:
The remarks demonstrate discriminatory animus by the person

responsible for the adverse action or by a person with influence
over the decision maker (Acker v. Deboer, Inc., 429 F. Supp. 2d 828,
847 (N.D. Tex. 2006)).

Courts are also likely to exclude evidence of another lawsuit
if it is too remote in time even if it is relevant. For example,
in Stair v. Lehigh Valley Carpenters Local Union No. 600, the
plaintiff sought to introduce evidence of a sex discrimination
and harassment lawsuit filed by female employee. Although
the court found that the evidence was relevant, it granted the
defendant’s motion in limine to exclude the evidence because
the acts occurred years before the plaintiff joined the union. The
lawsuit’s probative value was therefore outweighed by the danger
of unfair prejudice under FRE 403. (813 F. Supp. 1116, 1119-1120
(E.D.Pa. Jan. 15, 1993).)

Combined with other relevant evidence they prove pretext

STRAY REMARKS

Testimony or evidence that the employer has treated other
employees in the same discriminatory way as the plaintiff is
sometimes referred to as “me too” evidence. Employers usually
object to this type of evidence as character or bad acts evidence
barred by FRE 404 (character evidence and bad acts). Evidence of
a person’s crime, wrong, or other act is not admissible to prove that
person’s character and that the person acted under that character on
a particular occasion (FRE 404(b).) However, a party may introduce
evidence of a person’s previous “bad acts” for other purposes,
including to show:

The stray remarks doctrine has been in existence for more than
25 years and has served to keep arguably relevant evidence out
of discrimination and retaliation cases by defense counsel. The
issue arises when courts must determine the admissibility of
discriminatory statements made in employment discrimination
lawsuits, particularly disparate treatment. Employers usually
argue that these statements, especially if made by coworkers or
non-decision makers, are unrelated to the employment decision
being challenged and therefore should not be admitted as
evidence.
Although no Federal Rule of Evidence or Supreme Court decision
that justifies the “stray remarks” doctrine, courts continue to apply
it in discrimination and retaliation cases. For unknown reasons, it is
most often relied on in age discrimination cases and less so in race
and sex discrimination cases.
Because there is no consistency among the circuits, the test for what
constitutes a stray remark varies by jurisdiction. For example, the US
Court of Appeals for the Second Circuit outlined a four-factor test for
analyzing the admissibility of stray remarks:
The person making the remark (for example, a coworker,

supervisor, or decision maker).
When the remark was made in relation to the employment

decision at issue.
The content of the remark and whether a juror may view the

(O’Connor v. DePaul Univ., 123 F.3d 665, 671-72 (7th Cir. 1997); Reid v.
Google Inc., 50 Cal. 4th 512 (2010)).
In fact, the tide seems to be turning in favor of admitting these
statements into evidence. The California Supreme Court has
recognized that a strict rule abolishing the admission of stray
remarks results in the exclusion of relevant evidence. Reid, 50 Cal.
4th at 539. Therefore, plaintiff’s counsel should challenge a motion in
limine to exclude this evidence.
OTHER ALLEGED ACTS OF DISCRIMINATION BY THE EMPLOYER

Motive.
Opportunity.
Intent.
Knowledge.
Identity.
Absence of accident or mistake.

(FRE 404(b)(2); Ercegovich v. Goodyear Tire & Rubber Co., 154 F.3d
344, 356 (6th Cir. 1998) (comments by others may demonstrate
long-standing managerial policy).)
Whether a court allows this evidence may depend on whether the
plaintiff alleges:
An individual disparate treatment claim.
A pattern and practice claim.
A hostile work environment (HWE) harassment claim.

remark as discriminatory.
© 2017 Thomson Reuters. All rights reserved.
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In an individual discrimination case, courts are less likely to admit
“me too” evidence if it is not logically or reasonably tied to the
discrimination allegedly suffered by the plaintiff. However, in a
harassment claim, whether sexual or racial, the work environment is
an important factor in evaluating the claim.
To determine the admissibility of “me too” statements, courts consider
whether the plaintiff is similarly situated to the other employees
claiming discrimination, for example, whether the employees:
Worked under the same supervisor or chain of command as the

plaintiff.
Worked during the same time frame as the plaintiff.

(Mendelsohn v. Sprint/United Mgmt. Co., 552 U.S. 379 (2008).)
Temporal proximity may be less relevant if the plaintiff is relying on a
continuing violation doctrine to support a hostile work environment
claim (see Nat’l R.R. Passenger Corp. v. Morgan, 536 U.S. 101 (2002)).
For more information about the continuing violation doctrine, see
Practice Note, Discrimination in Federal Public Employment: Federal
Sector EEO Program: Time Limits for Filing EEO Complaints: When
Do Claims Accrue? (8-580-5645).
However, the US Supreme Court has clearly stated that there is
no per se rule that applies to “me too” evidence (Mendelsohn, 552
U.S. at 380-81.) The Court clarified that “whether evidence of
discrimination by other supervisors is relevant in an individual ADEA
case is fact based and depends on many factors” (Mendelsohn, 552
U.S. at 388). Courts have applied this reasoning beyond the ADEA
framework to admit “me too” statements into evidence (see Hasan v.
Foley & Lardner LLP, 552 F.3d 520 (7th Cir. 2009)).
SUBSEQUENT REMEDIAL MEASURES

Evidence that the employer has changed an allegedly discriminatory
policy or practice following the plaintiff’s complaint is sometimes
referred to as evidence of remedial measures. Employers object to
this type of evidence under FRE 407 (subsequent remedial measures)
and FRE 403 (exclusion of relevant evidence for prejudice, confusion,
waste of time, or other reasons).
Although a defendant’s subsequent remedial measures generally are
not admissible to establish the defendant’s admission of liability or
fault, counsel still may seek to admit evidence of relevant subsequent
remedial measures for other purposes, for example, to:
Impeach a witness.
Prove, if disputed:
z

ownership;

z

control; or

z

the feasibility of precautionary measures.

(FRE 407.)
The exception that is often invoked by plaintiffs to submit an
employer’s changes to its policies into evidence is “the feasibility of
precautionary measures.” The issue often arises in failure to promote
or failure to hire discrimination cases. Courts often find that changes
in hiring or promotion policies following a discrimination claim are
admissible to show that an alternative method was available to the
employer (see Adams v. City of Chicago, 469 F.3d 609 (7th Cir. 2006);
Chrisner v. Complete Auto Trans., Inc., 645 F.2d 1251, 1263 (6th Cir.1981).)
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Evidence of remedial measures are also admissible in harassment
cases under Title VII of the Civil Rights Act of 1964 (Title VII) and
other discrimination statutes. These statutes require that the
employer engage in remedial measures once it “knows or should
have known” of coworker harassment to avoid liability. (29 C.F.R.
§ 1604.11(d); see also, Porter v. Erie Foods Int’l, Inc., 576 F.3d 629, 636
(7th Cir. 2009), EEOC v. Prospect Airport Servs., Inc., 621 F.3d 991, 1001
(9th Cir. 2010)). An employer’s primary defense to vicarious liability
is that it has taken reasonable steps to correct the discriminatory
conduct (see Practice Note, Harassment: Employer Vicarious Liability
for Harassment (9-502-7844).) In this scenario the employer is likely
to submit evidence of its own remedial measures in defense of
harassment claims.

EVIDENCE RELATED TO THE EMPLOYEE
VICTIM’S SEXUAL BEHAVIOR OR PREDISPOSITION

Rule 412 provides that except in specific circumstances, evidence
is inadmissible when offered to prove that a victim engaged in
other sexual behavior or to prove a victim’s sexual predisposition
(FRE 412(a)(1), (2)). The purpose of FRE 412 is to protect a victim
from “the invasion of privacy, potential embarrassment, and sexual
stereotyping that is associated with public disclosure of intimate
sexual details” (FRE 412 Advisory Committee’s notes).
Courts have placed limits on discovery related to a plaintiff’s sexual
behavior, particularly in the sexual harassment context, noting that:
Although information does not need to be admissible to be

discoverable, discovery related to a plaintiff’s sexual conduct while
the plaintiff was off-duty and outside the workplace, and which did
not involve conduct with the defendants, should not be permitted
based on the principles of FRE 412.
What people view as acceptable or welcome in other aspects of

their private life is not probative of what they find acceptable or
welcome in the workplace from another employee or supervisor.
(Fed. R. Evid. 412(a) and (c)(2); Ogden, 299 F.R.D. at 450; Mackelprang v.
Fid. Nat. Title Agency of Nevada, Inc., 2007 WL 119149, at *3-4 (D. Nev.
Jan. 9, 2007) (refusing to order the production of sexually suggestive
content in the plaintiff’s MySpace account, noting the lack of sufficiently
relevant connection between a plaintiff’s non-work related sexual
activity and the allegation that the plaintiff was subjected to unwelcome
and offensive sexual advancements in the workplace).)
However, there are other categories of a victim’s sexual behavior or
predisposition that may be discoverable, but its admissibility may be
the subject of a motion in limine:
A plaintiff’s non-intimate sexual behavior, such as racy statements,

that are made in public and on-duty (see, for example, Beard v.
Flying J, Inc., 266 F.3d 792, 801-02 (8th Cir. 2001)). This evidence
may be relevant to determine whether the sexual harassment
alleged by the plaintiff was welcome if the statements were made
in the presence of the harasser (see Wilson v. City of Des Moines,
442 F.3d 637, 643 (8th Cir. 2006)).
Statements made by the victim regarding the victim’s own sexual

history. The US Court of Appeals for the Eighth Circuit, have
admitted these statements into evidence finding that they are
not subject to FRE 412 and that their probative value outweighs
any prejudice (see Warren v. Prejean, 301 F.3d 893, 906 (8th Cir.
© 2017 Thomson Reuters. All rights reserved.
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2002).) However, other courts have found that these statements
are subject to FRE 412 and therefore not admissible into evidence
(Sheffield v. Hilltop Sand & Gravel Co., Inc., 895 F. Supp. 105,
108-109 (E.D. Va. 1995) (granting the plaintiff’s motion in limine to
exclude statements by the plaintiff about her own sexual history
with her husband in sexual harassment case).)
Statements by a victim to or conduct toward the harasser may be

admissible because it is related to the issue of whether or not the
harassment was welcome. For example, in Reichman v. Bureau of
Affirmative Action, the court admitted evidence of the plaintiff’s
“flirtatious” behavior with the alleged harasser, such as her
complimenting his appearance, straightening his tie, and inviting
the alleged harasser for dinner at her house several times (536 F.
Supp. 1149, 1163 (M.D. Pa. 1982)).
Plaintiff’s counsel should still make the argument that even if the
evidence is admissible under FRE 412, it should still be excluded
under FRE 403 because its possible relevance is outweighed by the
danger of unfair prejudice. The parties should also be aware that FRE
412 has strict procedural requirements for when and how this type
of evidence should be submitted into evidence or review by the court
(FRE 412(c).) Failure to follow this procedure may result in sanctions
being issued by the court.
For more information about harassment claims, see the Sexual
Harassment Toolkit (3-502-7984).
PREVIOUS JOBS OR TERMINATIONS OF EMPLOYMENT

Courts usually admit evidence regarding a plaintiff’s previous
employment, including the reason for the termination. This type of
evidence is considered character evidence of plaintiff’s truthfulness
and credibility under FRE 608(b). (See Smith v. Specialty Pool
Contractors, 2009 WL 799748, at *2 (W.D. Pa. Mar. 25, 2009)
(denying motion in limine to exclude plaintiff’s prior employment
termination because “[t]he Court agrees with Defendant that
character evidence as to Plaintiff’s truthfulness and credibility will be
particularly relevant in this case”).)
However, the evidence must still be timely and related to the claim
at issue. For example, in Stokes v. Xerox Corp., the plaintiff moved to
exclude evidence of her previous employment nine years before she was
fired by Xerox (2008 WL 275672, at *9-10 (E.D. Mich. Jan. 28, 2008).)
Xerox argued that the plaintiff had engaged in resume fraud by failing
to disclose that she had been fired from her previous job. However,
Xerox’s stated reason for firing the plaintiff was poor sales performance,
not resume fraud. Therefore, the court granted the plaintiff’s motion
to exclude evidence of her previous employment on the ground that it
was not relevant under FRE 401. The court also noted that even if the
evidence was relevant, it can still grant the motion in limine under FRE
403 because any probative value was outweighed by the risk of unfair
prejudice. (Stokes, 2008 WL 275672, at *10.)
PERSONNEL FILES

Personnel files are often protected by:
State

privacy laws (see Employee Privacy Laws: State Q&A Tool:
Question 3 (w-003-3636)).

The contents of a plaintiff’s performance evaluation usually
determines which party is likely to seek to exclude it from evidence.
If a plaintiff received a glowing performance evaluation before
the plaintiff was fired, but after the plaintiff engaged in protected
activity, plaintiff’s counsel is likely to move to have the evaluations
admitted into evidence to show that any adverse action was pretext
for discrimination or retaliation. However, if the evaluation was poor,
then the employer is likely to argue that it should be admitted to
show that the adverse action is likely to take place despite plaintiff’s
protected status.
Some courts have found that the employee’s good job performance
is relevant to the company’s position that the termination in question
was due to poor performance:
Graefenhain v. Pabst Brewing Co., 827 F.2d 13 (7th Cir. 1987)

(reversing district court’s decision to disregard proof of employees’
outstanding performance).
Dodoo v. Seagate Tech., 235 F.3d 522 (10th Cir. 2000) (evidence

of good performance evaluations was relevant to plaintiff’s
qualifications).
Employers usually argue that positive performance evaluations
should be excluded on the grounds that:
Courts are not meant to be “super-personnel departments”

overseeing an employer’s day-to-day business decisions (see
Castleman v. Acme Boot Co., 959 F.2d 1417, 1422 (7th Cir. 1992)).
The evidence is cumulative and should be excluded. (Williams v.

Trader Publ’g Co., 218 F.3d 481, 486, (5th Cir. 2000) (although the
evidence was cumulative, the court did not find sufficient prejudice
to amount to reversible error)).
The performance evaluations do not address the specific alleged

reasons for the termination (see Anderson v. Stauffer Chem. Co.,
965 F.2d 397, 403 (7th Cir. 1992)).
Employers often seek to introduce an employee’s personnel file:
When there are other disciplinary actions taken against the

employee, even if they were not the basis for the employment
decision being challenged.
To show poor past performance while working for the defendant.
From a former employer to show that the plaintiff had a history of

poor performance.
Plaintiff’s counsel should rely on the same arguments that
employers use to exclude a positive performance evaluation in
their motion in limine.
TAX RETURNS

Whether a plaintiff’s tax returns are admissible varies by the case,
court, and the purpose for submitting them into evidence. Tax returns
are not considered privileged and may be compelled for production
during the discovery phase. However, courts are reluctant to compel
their disclosure because of:
The private and sensitive nature of these documents.
The public interest in encouraging taxpayers to file accurate and

timely returns.

The US Constitution or state constitutions.
Common law.

© 2017 Thomson Reuters. All rights reserved.
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Courts are unlikely to compel the discovery of tax returns unless
the employer can provide a compelling need for them and the
information is relevant to the action. Even when this need is present,
courts encourage employers to obtain the same information using
less intrusive means, such as interrogatories or depositions. If the
court still compels the production of tax returns, counsel may still
challenge its admission into evidence in a motion in limine.
Employers argue for the admission of a plaintiff’s tax returns for
several reasons, including to:
To contest the plaintiff’s mitigation efforts (see Practice Note,

Mitigation of Damages in Employment Cases (W-003-3636)).
To show that the plaintiff’s damages should be reduced.
To show that the plaintiff characterizes herself as an independent

contractor rather than employee.
Attack the plaintiff’s credibility.

However, courts have rejected the admission of tax returns on several
grounds. For example:
Evidence that the plaintiff failed to file a tax return to show lack of
truthfulness is inadmissible under FRE 404(b) and 403 (O’Brien v.
Chaparro, 2005 WL 6011248, at *2 (S.D. Fla. Dec. 8, 2005); but
see, Hopson v. Deffenbaugh Disposal Serv., Inc., 2009 WL 151589,
at *1 (D. Kan. Jan. 21, 2009) (plaintiff’s submission of falsified tax
information may be admissible for showing untruthfulness).)
How an employee is characterized on the employee’s tax return is
irrelevant to the issue of whether the employee was misclassified
as an independent contractor (Hart v. RCI Hosp. Holdings, Inc.,
90 F. Supp. 3d 250, 264 (S.D.N.Y. 2015) (granting plaintiffs’ motion
in limine to exclude tax returns from evidence in FLSA class action
because it is cumulative and prejudicial)).
Plaintiff’s counsel should also argue that if the court denies the
motion in limine to exclude tax returns, that it should limit the
evidence at trial by narrowing the tax information to the relevant
years and allowing plaintiff to redact sensitive information, such as:
Social Security numbers.
Checking account numbers.
Refund amounts.

700, 702 (11th Cir. 1988)). Immigration status is therefore irrelevant
under FRE 401.
An inquiry into the immigration status of a plaintiff is likely to instill

fear and result in a chilling effect (Rivera v. NIBCO, Inc., 364 F.3d
1057, 1065 (9th Cir. 2004) (workers may be intimidated by the
perception of scrutiny of their immigration status, fearing “that
their immigration status would be changed, or that their status
would reveal the immigration problems of their family or friends;
similarly, new legal residents or citizens may feel intimidated by
the prospect of having their immigration history examined in a
public proceeding.”)).
Evidence of immigration status is

inadmissible under FRE 403 as
substantially more prejudicial than probative if offered for general
impeachment purposes (Rodriguez v. Pie of Port Jefferson Corp.,
48 F. Supp. 3d 424, 426 (E.D.N.Y. 2014)).

The employer may use other means and methods to attack

the credibility of the witness (Corona v. Adriatic Italina Rest. &
Pizzeria, 2010 WL 675702, at *1 (S.D.N.Y. Feb. 23, 2010) (granting
plaintiff’s motion in limine to exclude evidence related to plaintiff’s
immigration status during trial)).
SOCIAL MEDIA

Counsel may introduce social media evidence that may be relevant to
the plaintiff’s claim. Employers may submit this type of evidence:
To show that plaintiffs were not

working when they claim they were

(FLSA claim).
To contradict a plaintiff’s claim for emotional distress damages

(see Practice Note, Remedies: Compensatory Damages in
Employment Discrimination Cases (w-002-5721).)
To show that a plaintiff welcomed alleged harassing conduct.
To attack a plaintiff’s credibility by impeaching them.
Plaintiffs may submit this type of evidence to:
To show

a harasser’s unwelcomed conduct.

To contradict an employer’s claim that it had no knowledge of the

unlawful conduct.
To illustrate a timeline of events relevant to the claims.
To show the plaintiff’s state of mind as it relates to emotional

distress damages.

Child tax credit amounts.
Charitable donations.
Investment information.

IMMIGRATION STATUS

Employers sometimes attempt to introduce evidence of a plaintiff’s
immigration status for the purpose of defending against an overtime
claim or impeaching a plaintiff’s character for truthfulness under
FRE 608. However, most courts have found that evidence of a
plaintiff’s immigration status is irrelevant and highly prejudicial in
discrimination or wage and hour cases. Therefore, most attempts
by employers to submit evidence of immigration status, such as I-9
forms or Social Security numbers, are denied. Courts have rejected
these requests on several grounds, including that:
Undocumented workers have a right to bring discrimination and

wage and hour claims under federal and state law regardless of
their immigration status (see Patel v. Quality Inn South, 846 F.2d
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There is no inherent privilege protecting this information; however,
these requests must be tailored to the specific issues in the case
and to the relevant time period. Counsel may move to exclude social
media evidence just as they can with any other type of evidence in a
motion in limine.
For example, in EEOC v. New Breed Logistics, the EEOC filed a motion
in limine to preclude the plaintiff’s Facebook and MySpace postings.
Defendants argued that the postings were relevant to whether the
plaintiff found the harasser’s conduct offensive. The court found that
the postings regarding plaintiff’s use of language had “no bearing
on what language [plaintiff] might find subjectively offensive in a
workplace environment from a supervisor.” The court also found
that FRE 412 also applied to the evidence in question because it was
offered to prove plaintiff’s sexual predisposition. The court granted
the EEOC’s motion to exclude plaintiff’s social media postings. (2013
WL 10129293, at *1-2 (W.D. Tenn. Apr. 29, 2013)).
© 2017 Thomson Reuters. All rights reserved.
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Employers may also attempt to use social media evidence to
disprove a plaintiff’s claim that the plaintiff has suffered emotional
distress because of the employer’s actions. In EEOC v. New
Breed Logistics, the employers also argued that the absence of
comments by plaintiffs regarding her emotional distress was
relevant to her claim of emotional distress. The court rejected this
argument and granted the plaintiff’s motion in limine to exclude
her social media posts.
Attacking a witness’s credibility is another way to use social
media evidence. For example, in Bryant v. Wilkes-Barre Hosp. Co.,
the plaintiff filed a motion in limine to exclude certain Facebook
posts that she made, which included racially charged jokes. The
court only granted plaintiff’s motion in part, holding that certain
Facebook posts were relevant to the employer’s claim that the
plaintiff initiated and engaged in workplace banter with coworkers
that was of a racial nature and therefore challenged her claim that
similar conduct was unwelcomed. (2016 WL 3615264, at *3 (M.D.
Pa. July 6, 2016)).

CONSIDERATIONS WHEN FILING MOTIONS IN LIMINE
Motions in limine can be filed to admit evidence as well as to
preclude evidence from the record.

Filing a motion in limine may tip off opposing counsel about trial

strategy or theories of proof. Consider whether the motion is worth
the trade off.
Motions in limine may be filed after a trial begins if opposing

counsel raises an unanticipated issue in opening statement.
Rulings on motions in limine are preliminary and may change during

trial. Ensure to preserve the issue for appeal. (See Walzer v. St. Joseph
State Hosp., 231 F.3d 1108 (8th Cir. 2000) (holding that evidentiary
rulings made by a trial court during motions in limine are preliminary
and may change depending on what actually happens at trial).)
Be familiar with the federal and local rules for filing motions in

limine and the evidence at issue. Some courts require certain
evidence to be redacted or filed under seal (see Practice Note,
Filing Documents Under Seal in Federal Court (5-562-9328)).
Narrow the requests as much as possible and provide alternative

requests to provide the court another option other than an outright
denial.
Consider requesting a protective order to bar any reference to the

topic of the motion in limine in the jury’s presence.
Adapt trial strategy depending on whether the fact-finder is a jury or

the judge. FRE 403 is inapplicable in bench trials and arbitrations.
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INTRODUCTION

 The Order of Proof and Evidentiary Issues are important not only at trial, but also well
before trial, such as during dispositive motion practice. Since summary judgment motions
are routine in employment cases and are regularly granted, it is important to strategize
about these issues and what needs to be focused on in order to both navigate beyond
summary judgment and to appeal to the jury at trial.
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I.

PRESENTING THE REQUIRED ELEMENTS

 As an initial matter, it is important to bear in mind the elements of the employment case
at issue. At the summary judgment phase, it is important not only to make sure that the
plaintiff has established or at least presented a genuine issue of material fact as to each
element of his or her case.

 Some important considerations to bear in mind during the summary judgment stage are:
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(A) RECENT CHANGES IN CONTROLLING LAW

 e.g. Supreme Court requiring but for causation in ADEA cases under Nassar

(B) HOW IS THE EVIDENCE GOING TO BE PRESENTED
AND EVIDENTIARY ISSUES WITH RESPECT TO EACH:
 Strategies for showing pretext - example: other similarly situated employees outside the
protected class were treated differently; stated reason is demonstrably false; shifting or
inconsistent reasons provided; failure to follow policies or practices
 Is a fact issue created by the documentary evidence in the case? Make sure everything you
need/want to use has been disclosed/produced
 What about deposition testimony? What about deposition testimony that is modified by an
errata sheet or controverted by a subsequent affidavit or declaration testimony (i.e. a sham
affidavit?)
 Declaration or affidavit testimony - generally may contain hearsay if it can be reduced to
admissible form at trial, but remember rules such as personal knowledge etc.
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(C)

KEEPING FACTS PRESENTED TO THOSE THAT ARE
MATERIAL

 Magistrate Judge Salinas can attest to the fact that both parties often present “fact
overload” in their dispositive motions, requiring the judges and law clerks to cull through
dozens of unnecessary facts to find the facts that are “material.” Judges in other districts
have obviously encountered the same problem, resulting in modifications in local rules
and various standing orders to address how facts are presented on summary judgment.
 At trial, many of these same considerations are important. For determining the required
elements for trial, the Eleventh Circuit Pattern Jury Instructions are helpful. The latest
version contains pattern instructions for several employment claims. There are no
revisions to the employment claim instructions in the 2017 amendments.

 It is also important at trial to strategize who should present the required elements of the
case. The plaintiff goes first, but strategically, in most employment discrimination cases,
the plaintiff must call defense witnesses. Because the plaintiff has the burden of
establishing pretext, a defense witness likely needs to be called during the plaintiff’s case
in chief to set forth the defendant’s legitimate, nondiscriminatory (or non-retaliatory)
reason for the adverse employment action in question.
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 Similarly, plaintiff’s counsel must strategize regarding who should be called to present
damages. Should the plaintiff herself testify regarding damages? Is there a family member
or practitioner of the healing arts who would be better suited to testify regarding such
things as emotional distress?

 The decision as to what evidence is “material” and necessary to meet the plaintiff’s
burden is even more critical at trial where you are “telling the story” to uneducated
jurors as opposed to the Court.
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 Another issue for consideration at trial is dealing with potentially prejudicial evidence in
the event that it is not excluded on a motion in limine.

 Review the potentially relevant rules of evidence. Remember that most evidence is not
per se admissible or per se inadmissible. Often whether to admit evidence is within the
trial court’s discretion.
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PARTICULAR TYPES OF EVIDENCE THAT MAY COME
INTO PLAY IN EMPLOYMENT CASES:

 “Me Too” evidence

 EEOC determinations

II.

ORDER OF PROOF

 Plaintiff’s counsel often strategize regarding the presentation of the evidence at trial. For
example, from a psychological perspective, some believe it is better to tell the story from
the defense perspective, as jurors often pick apart the story and consciously (or
unconsciously) think about what they would have done differently. For example, imagine
a car accident. There are plaintiff’s attorneys who even present the story in this fashion
in response to summary judgment
 But, there are pitfalls to telling the story in this manner to the jury in employment cases.
For example, do you want the first thing that the jury hears to be how the plaintiff was
an awful employee?

Chapter 5
8 of 9

 Your order of proof may even be something to consider during the discovery phase.
Think outside the box. For example, many defense attorneys insist that the plaintiff “go
first,” during depositions, but do the rules require this? What about noticing the
deposition of the corporate representative prior to serving written discovery?

 Other considerations for trial is the allocation of time between liability evidence and
damages and potential issues regarding bifurcation.
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QUESTIONS

CONTACT INFORMATION

 J. Stephen Mixon – steve@mixon-law.com, 770.955.0100
 Amanda Hall – ahall@fmglaw.com, 770.818.1288
 Eric Magnus – magnuse@jacksonlewis.com, 404.525.8200
 Judge Catherine Salinas – 404.215.1385
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Introduction

One of the most often repeated suggestions for new (and old) attorneys
approaching trial is the importance of preparing, maintaining and utilizing a proper trial
notebook. To underscore the wisdom of this advice, we will say again that one of the
most important things you can do in the lead-up to trial is to prepare, maintain and
utilize a proper trial notebook. So, why is this an important item on the pre-trial agenda? There are many
reasons. Here are a few:
A. The trial notebook helps attorneys begin to think about their case
in an organized and trial-centered fashion.
There are quite a number of apps and other software on the market to help
attorneys organize a case. Some of them are more useful than others and many
probably work wonderfully if you spend the time to develop each of your cases with the
data input necessary to the software’s functionality. Whether you have the time or the
staffing resources to assist with this data input is another question. Even if you do, a
trial notebook system – either electronic or hardcopy – is invaluable and will help
attorneys think about the case as it will be presented to the judge and jury. As explained
below, we lean toward the hardcopy system but either can work. Employment cases
take years to get to trial and in most cases there are long gaps in time following
discovery – waiting for orders on motions for summary judgment, waiting on appeals to
be decided or waiting on the case to be calendared. A skeletal trial notebook begun
during the preparation of the pre-trial order and at least a month prior to any possible
trial date will help to bridge the temporal gaps in litigating the case.
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With a trial notebook – one organized along the lines outlined in this paper – the
parameters of the trial in your particular case begin to take shape. Once prepared – or
at least tabbed with appropriate sections and basic information – the trial notebook
works like a trial template that can reduce the stress of the unknown.
B. The trial notebook provides a place to off-load, categorize and
preserve new ideas, thoughts and plans for the trial.
The trial notebook system – and the primary trial notebook itself (as you will see
there are multiple companion notebooks that are also utilized) – provides a place to
write down or preserve your ideas about the case. If you have a great idea for a theme,
whether from a colleague, focus group or dream, jot it down in the section on opening
statements. If you have an ideal juror sketch, place it behind the jury selection tab. If
you read an article on closings or have notes from a treatise on closing arguments that,
of course, goes behind the closing argument tab.
As trial attorneys, one of the most important strategic aspects of the trial is the
order of proof – who will be called as a witness and in what order. The “Order of Proof”
section of a trial notebook is a constant go-to source for organizing and re-organizing
who to call first through last and who might be used in rebuttal.
C. The trial notebook system provides the first step toward an
organized presentation.
Winning at trial is as much about appearance as it is about substance. The judge
or jury needs to see the winning attorney as the truth-sayer, the one who is offering the
truth of the case such that a judgment and award of damages is appropriate. Becoming
that truth-sayer requires that the attorney appear honest, knowledgeable, respectful,
and organized. In fact, being organized should be first on that list, since it is an
attorney’s organization and preparedness that is first seen by a jury – even before he or
she opens their mouth.
D. The trial notebook system provides self-confidence and reflects
confidence to your client and opposing counsel.
Court appearances and meetings with opposing counsel about the trial of the case
ramp up as trial approaches and it is important that we attorneys feel confident in our
success and reflect that confidence – even if, in truth, there is little to be confident
about. An adequately prepared trial notebook can help with that. It is a fall back to
impromptu questions about the case and reflects an attorney serious about the
upcoming trial. The trial notebook also gives clients assurances that, as their attorneys,
we have taken their case seriously, are prepared for trial and know what we are doing –
which, of course, we do!
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E. The trial notebook system is the organizational backbone of a trial.
The trial notebook system is what holds your trial together. It provides the
backbone for the case presentation. The primary notebook and sub-notebooks are your
go-to sources for the presentation of the trial, start to finish. If the notebooks and
notebook sections outlined below are prepared in advance of trial you will have all you
need to present your case. You will have all of the key details of the case and its legal
and evidentiary foundation at your fingertips exactly when you need it. Naturally,
whether the case will win over a judge or jury depends on the substantive evidence and
the persuasiveness of the attorney; getting there, however, requires structure and
support. Trial notebooks offer that.
II.

Key Sections, Format and Style of the Trial and Supporting
Notebooks

Generally, the trial notebook system is based upon the three-ringed binder, tabs,
and hardcopy documents and forms generally used at trial. It is possible to have this
same structure electronically although you risk computer crashes, stalls and the visual
bonuses that come with a notebook system, meaning organizational gravitas and the
ability to see all parts of your case without losing anything behind hidden icons. The
notebook system also provides for hands-on editing and notetaking that is difficult
(although not impossible) to do even with Ipads and the newest technology. Finally,
having a trial notebook is a visual reminder of what needs to be done in your case. It
should accompany you wherever you go in the lead up to trial. There is merit to having
the notebook sit on your desk, ride with you in your car and have a prominent place at
home and perhaps even on the bedside table – basically, anyplace where you might be
inclined to think about the trial, your trial notebook should be accessible.
Trial notebooks portray organization and preparation; however, that can be
undone by a sloppy system. Be sure your notebook(s) are sturdy, a basic, solid color and
all the same color, with proper labels on the front and spine, typed not handwritten.
Likewise, tabs should be orderly, consistent in size and color and have typed labels. If
you plan to use an electronic notebook as a backup to your hardcopy notebook or vice
versa, each notebook system should mirror the other in all respects. That way there will
not be confusion should it be necessary to switch from one to the other or back and
forth.
Practically speaking, the notebook system is organized in the manner of a trial,
beginning with pre-trial matters and ending with post-trial matters. This is important
because attorneys need to begin thinking of their case in that manner. Judges think of
the case this way, the trial itself is structured this way, and jurors see the trial unfold in
this manner.
The following are key sections of a lead attorney’s trial notebook – whether it is
maintained electronically or in hardcopy. One should always have a primary or main
notebook with these sections. It may even be possible, in a very small case, to have a
single trial notebook with these key sections; however, in most cases, certain sections
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will require separate, supporting or sub-notebooks or files as the case may be. Where
that may be necessary, an explanation is provided.
1.

To-Do List/Pre-Trial Checklist

Description: The To-Do list is a simple list of key things that must be
accomplished prior to trial, along with completion dates. The list should be prepared
once summary judgment is denied and the case has been ordered to pretrial. This
section will also include a Pre-Trial Checklist, which is a simple list of items to cover
with the Judge at the Pre-trial Conference. Many of the items will be house keeping
matters that are easily forgotten amid the more weighty matters taken on at the
conference such as rulings on motions in limine. See Attachments A & B.
Importance: The To-Do list is important if for no other reason than it allows you
the opportunity to brainstorm about what needs to be done in preparation for trial. It
also offers a way to monitor progress and keep track of what is left to accomplish. The
list we have included is a catch-all basket of items taken from our last trials. The list can
be ordered however you like but be sure to look it over for ideas to use in your own list.
The Pre-Trial Check list is more or less a reminder for covering easily forgotten
matters that may require consideration by the Judge and do not lend themselves to a
quick call or e-mail to the Courtroom Deputy.
Additional Notebooks or Materials: Nothing else is needed for the notebook;
however, at trial, you will want to have most of the case file, pleadings, discovery and the
like readily available.
2. Copy of the Pre-trial Order/ Outline of the Case
Description: The Pre-Trial Order is just that – the complete Order prepared by
the parties and signed by the Judge in advance of the Pre-trial Conference.
The Outline of the Case can be as simple as a one page summary of the case
(which may be required by the court) or as detailed as a list of causes of action you will
try broken down into elements and annotated with the key exhibits and witnesses you
will use to prove your case.
Importance: Once the Pre-trial Order has been prepared, it is an important
document to carry with you and have easily accessible for review. Putting it at the front
of your notebook satisfies that goal and it will be available for reference at the Pre-trial
Conference and as you work through trial preparation. Generally, the Pre-Trial Order
will contain the parties’ summary of the case, lists of issues to be tried, lists of witnesses,
lists of exhibits and the verdict form, among other things. Often amendments are
necessary to the Pre-Trial Order and it is helpful to have it always available for
reference.
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We have found the more detailed version of the case outline to be invaluable
although it is a chore to prepare. Despite its tediousness, putting down on paper or in
writing what you plan to do at trial helps to ensure you do not overlook key elements of
the case and assists in formulating trial strategy. It also aids in preparation of your
witness examinations and cross examinations as well as your opening and closing
arguments and arguments in support or avoidance of judgment as a matter of law.
Additional Notebooks or Materials: None.
3. Jury Selection
Description: This section of your notebook is not nearly sufficient for all that you
need for jury selection; however, it provides a place to record information about jury
selection.
Importance: This section is important as a place to keep your voir dire questions
and to record thoughts and ideas on additional questions and information on your ideal
juror. It is where you will keep your notes on how jury selection is conducted before
your judge. If you have access to juror questionnaires, it is where you can rank jurors.
You will want to include here the best way to request a juror be excused for cause. It is
also a good place for keeping a list of reasons and supporting case law for striking a
juror. In addition, it is a good idea to keep a page or two on the process and arguments
necessary to a Batson challenge. Finally, you may want to keep a form for jotting down
information on the jurors who you speak with during selection. That said, during voir
dire, it is best to have someone else writing down information in response to your
questions so you can focus on the juror with whom you are speaking.
Additional Notebooks or Materials: You will want a separate notebook for Juror
Questionnaires, if available. Also consider using jury selection software like the Voir
Dire software for TrialPad, which is reported to be excellent for tracking and organizing
jury responses to voir dire questions. See Attachment C (Sample Questionnaire from
the Middle District of Georgia).
4. Opening Statement
Description: In this section you will construct and keep copies of the masterpiece
that is your opening statement.
Importance: This is one of the most important and well-used sections of the trial
notebook. Here you will sketch out you opening and record your ideas for themes and
demonstrative exhibits. It is also a good place to keep any notes for responses to
objections that you might foresee.
Additional Notebooks or Materials: Every case has a timeline and timelines are
critical – visual timelines are best. So plan early and prepare persuasive demonstrative
exhibits.
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5. Order of Proof
Description: This section will contain a true list of your witnesses (not the one in
your Pre-trial Order) in their planned order of presentation.
Importance: This is also a well-used part of the trial notebook. Here you will
formulate and re-formulate your presentation of witnesses and keep notes on the pros
and cons of any particular order. Do you call the plaintiff first or last? Do you call
defense witnesses in your case (refer to your Outline of the Case)? Do you have
witnesses you save for rebuttal? In this section it is also good to keep shorthand notes on
a witness’s strengths and/or weaknesses.
Additional Notebooks or Materials: Consider including here the best contact
information for each witness as well as the time you expect the witness to take on the
stand. This may be necessary to fit your case into a preset time clock or to respond to a
judge’s question as to how much time you expect a particular witness to take.
6. Witness Examinations/Cross Examinations
Description: This section will include tabs for each witness examination unless
too numerous to do so. Each tab should include the witnesses contact information and
the examination or notes for the examination of each witness. At a minimum, this
section and each tab within the section should have information on the witness,
including his or her contact information, key facts that reveal their importance, the
witness examination plus pages for more detailed notes than those kept in the Order of
Proof section.
Importance: This section is critical to preparing your examinations and keeping
them organized, with ready access to witness information.
Additional Notebooks or Materials: A separate witness notebook or witness file
with tabs or file folders for every likely witness in the case is almost always necessary
unless the case is particularly small with only two or three witnesses. The witness
notebook, redwell or box should contain:
A tab or folder for each witness and behind each tab or in each folder:
A copy of the subpoena and return of service;
The witness’ contact information;
A copy of the witness’ examination or cross examination and pages for
notes;
¾ Depositions: the original (if not filed), at least minuscript for you to use especially for cross, and possibly an extra copy for the judge or your cocounsel;
¾ Any special notes or research related to the witness’ testimony e.g.:
¾
¾
¾
¾

 Hostile witness rule [FRE 611(c)] and the elements and questions
necessary to prove they are hostile;
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 Hearsay exception notes e.g. business records exception and the
questions necessary to proving it;
 Questions for refreshing recollection;
 Questions for introduction of unique exhibits e.g. e-mails,
photographs, and recordings.
¾ Copies of annotated exhibits to use with the witness – space permitting.
7. Opposition to or Motions For Judgment
Description: This section should include a copy of an outline for your opposition
to the inevitable motion for judgment (or an actual trial brief on the subject if you have
time to prepare it). At a minimum, it should include notes for argument along with
extra pages to take notes on during trial and during opposing counsel’s argument. It
will also include an outline of your own motion for judgment on liability (in some cases
e.g. FLSA cases) and on defenses that opposing counsel must prove such as failure to
mitigate or good faith.
Importance: The time for motions for judgment can come on suddenly and it is
disheartening to rest your case only to be met by a well-crafted and lengthy argument
for judgment by opposing counsel. Though rarely granted, it is important that you have
a well-reasoned response to lessen any inclination on the part of the judge to be done
with the trial. Likewise, having an outline for your own motion at the close of the
defense’s case is extremely handy, particularly since at that point you are likely to be
tired, anxious to get on with the charge conference and closing and not as focused as you
might otherwise be on the elements and proof.
Additional Notebooks or Materials: Also consider including any unique legal
authority supporting the granting or denial of the motions. If prepared in advance,
outlines should also be included in the motions notebook referenced in Section 12
below. Finally, in lieu of an outline, including a copy of the argument section from your
opposition to or motion for summary judgment will provide a crutch for argument at
this stage of the trial.
8. Closing Argument
Description: Include in this section notes on the rules for opening and closing the
argument, the judge’s practices, reasons for your decision on opening and closing or
reserving, and the amount of time you wish to request. Of course, you should also
include notes for the closing itself and additional pages for keeping notes as the trial
progresses. A best practices suggestion is to have at least the opening portion of your
closing drafted well before the last day of trial. That portion will reiterate your theme,
address the verdict form including how the jury should answer it and recite the evidence
that supports liability and damages. The second part – your final summation – will be
the attack on defendant’s arguments and your call to action.
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Importance: Having these items prepared in advance will reduce the panic
associated with the sometimes sudden call for closing arguments. Closing is your last
opportunity to convince the jury and tie together the various strands of testimony and
evidence that supports your case. Closing cannot be a rambling diatribe. It needs to
help the jury understand what they must do to give you a favorable verdict and how to
respond when their favorable opinions are challenged in the jury room. It must also –
and most importantly – provide the jury with a framework for an award of damages.
This is not something that can be achieved on the fly. It requires careful attention and
advance preparation. Having this section available in your notebook allows for this
preparation.
Additional Notebooks or Materials: Some additional material for this section
could include: copies of trial testimony – either notes, deposition excerpts (that you
know will come into evidence) or actual testimony from daily transcripts or your own
notes during trial; the proposed verdict form; and key jury charges.
9. Verdict Form
Description: This is a section where you will keep the proposed and, ultimately,
the final verdict form approved by the judge.
Importance: The verdict form prepared for the Pretrial Order is rarely, if ever, the
verdict form that will go out with the jury. The defense will have its own ideas and the
judge will have his or her own ideas. Having a copy in this section allows for your notes
as the case progresses and provides easy access to them when the judge wants to discuss
the final form – usually in the charge conference.
Additional Notebooks or Materials: You might consider having copies of the
elements of proof for your claims in the case so that you can be prepared if the judge
wants a special verdict form or interrogatories for the jury. The elements can also be
referenced by looking to the Outline section of the notebook.
10. Requests to Charge
Description: This is the section where you will keep your jury charges; although,
it is likely you will want a separate notebook for this.
Importance: Easy access to your charges is necessary to prepare for the charge
conference and for quick reference during the trial and possibly during closing. Your
jury charges – complete with citations of authority – are a convenient place to refer
when challenged on points of law in your case or confronted with questions of
evidentiary relevance.
Additional Notebooks or Materials: A separate Charge Notebook is invaluable
and very convenient to have for use at the charge conference. Its components include
the following:
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¾
¾
¾
¾
¾

Plaintiff’s Request to Charge and copies of key cases/legal authority;
Defendant’s Request to Charge and copies of key cases/legal authority;
Plaintiff’s Objections to Defendant’s Request to Charge; 1
Copy of pattern charges; and
Verdict form.

11. Post-Trial Issues
Description: In this section you will be able to list the issues that might possibly
need to be addressed after the verdict. For example, you may want to include reminders
for requesting a briefing schedule on equitable relief, a formal poll of the jury (including
the procedure for requesting one), and a request to speak to the jury post-trial.
Importance: Again – trials are unpredictable things and having reminders and
forms for reference can be invaluable. Particularly in the emotional driven moments
after a verdict, it is hard to keep your cool and complete the drill. Having a list and a
place to reference post-trial matters is invaluable.
Additional Notebooks or Materials: Any motions or legal arguments will need to
be added to your Motions/Legal Research Notebook
12. Legal Research
Description: This is the section for research and trial briefs on critical legal issues
that could come up at trial. Typically this section will also require a separate notebook;
however, you will still want the section in your primary notebook for the purpose of
recording your notes on key legal issues and keeping quick reference outlines for
argument.
Importance: There are a myriad of legal issues that come up at trial, some are
anticipated and some are not. The ones that can be anticipated need to be researched
and briefed. Having a section on these issues, or better, having notebook of legal issues
and copies of trial briefs can be a lifesaver. The more, the better.
Additional Notebooks or Materials: A separate motions/trial briefs notebook
organized by topic is extremely valuable. Here you would want to include sections on
your motions in limine, opposition to the motion for judgment and your own motion for
judgment if you will be making one, and trial briefs. Also, in court we always have a
copy of the Federal Rules of Evidence, the Federal Rules of Civil Procedure, and a
Dictionary. There are electronic versions of these resources that can prove useful if you

You should always consider preparing a formal document that is Plaintiff’s Objections
to Defendant’s Requests to Charge. This document will be an ideal resource for the
charge conference and should be filed with the court so that objections are preserved for
any necessary appeal. It is also a go-to source for noting objections on the record
following the charge to the jury.
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need to search for a key issue or rule. Some important legal issues and trial briefs that
might populate your notebook are listed below:
¾
¾
¾
¾
¾
¾

Research and rules governing mistrial plus examples;
Research on witness unavailability;
Research on hostile witness;
Trial briefs on burdens of proof, elements of the claim and defenses;
Trial briefs on unique hearsay issues; and
Trial briefs on admissibility of key evidence.

13. Attorney Notes
Description: This is a section for your general notes and any additional materials
that you might need during the course of the trial.
Importance: Attorneys are note takers by trade. This section is a must-have.
Additional Notebooks or Materials: See Trial Tackle Box below.
14. Trial Tackle Box
Description: Fishing tackle box or other small box with fold-out shelving
compartments.
Importance: Because trials are unpredictable and you just never know what you
might need the Trial Tackle Box allows for a central, organized place to store emergency
supplies.
Additional Notebooks or Materials: The materials and equipment necessary to
complete your Trial Tackle Box include: sewing kit; safety pins; paper and binder clips;
staples and small stapler and staple pull; post-it notes in various sizes; pens/pencils;
first aid – band aids, antiseptic, smelling salts; antacids e.g. Tums; pain reliever e.g.
Tylenol, Advil, migraine meds; tissues; hand sanitizer; cough drops; exhibit stickers; wet
wipes; highlighter; flash drive; charger cords; lint roller; paper/dish towel for spills;
energy bars; and the list can go on. These items have all been used or could have been
used by us at one time or another.
III.

Conclusion

By the time your case has been scheduled for trial you are likely to have stacks of
depositions, thousands of documents, dozens of pleadings, and multiple briefs, plus all
the thoughts and ideas you have in your head. Condensing all of this information into an
orderly and effective presentation can be daunting. While preparing a trial notebook
may seem time consuming, as Benjamin Franklin said, “For every minute spent
organizing, an hour is earned.”
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A trial notebook helps create order out of chaos and helps ensure that by time of
trial, you are prepared, organized and ready to win.
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ATTACHMENT A
Trial To-Do List
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7DVN
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2XWOLQHRIWKH&DVH
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%HJLQFRPSLOLQJ([KLELWV
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%HJLQZRUNRQRUGHURISURRI
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'XH'DWH

1RWHV
6HH-XGJHV5XOHV,QVWUXFWLRQV
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\RXUVHOI±FRQVLGHU7ULDO3DGIRU
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ZLWQHVVHVDKHDGVXSRQWKHWULDO
DQGGHWHUPLQHLIWKHUHDUHDQ\
FRQIOLFWVWKDWFRXOGGHPDQGD
SRVWSRQHPHQWRUDGHSRVLWLRQWR
SUHVHUYHWHVWLPRQ\

6RRQHUUDWKHUWKDQODWHU± FOLHQW
WHVWLPRQ\ZLOOQHHGWREH
SROLVKHGWKURXJKUHSHDWHG
SUDFWLFHUXQV
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0RWLRQV,Q/LPLQHDQG7ULDO
%ULHIVRQ/HJDO,VVXHV
%DWVRQ&KDOOHQJH
([SHUW2SLQLRQ
'LVPLVVHGFODLPV
%DFNJURXQG,VVXHV
&ULPLQDO5HFRUG
%DG&RQGXFW,VVXHV
7D[HV
,PPLJUDWLRQV6WDWXV
6H[XDO&RQGXFW
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2EMHFWLRQVWR'HIHQGDQW¶V
&KDUJHVSUHSDUHG
1RWHERRNVSUHSDUHG
D 7ULDO1RWHERRN
E :LWQHVV1RWHERRN
F 0RWLRQV%ULHIV/HJDO
,VVXH1RWHERRN
G -XU\&KDUJH1RWHERRN
H 'RFXPHQW$GPLVVLRQ
1RWHERRN&KDUW

)RFXVRQ3DWWHUQ&KDUJHVILUVW
WKHQVXSSOHPHQW

7KLVVKRXOGEHVHWXSULJKWDZD\
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I -XU\6HOHFWLRQ1RWHERRN

&DOO&RXUWDQGDUUDQJHIRU-XU\
4XHVWLRQQDLUHV
:LWQHVVIROGHUVSUHSDUHG
6XESRHQDVRXWDQGVHUYHGRQ
D :LWQHVV2QH
E :LWQHVV7ZR
F 1DPHG'HIHQGDQW
G 'HIHQGDQW
5HSUHVHQWDWLYH
2SHQLQJ6WDWHPHQW3UHSDUHG
'LUHFW([DPLQDWLRQV3UHSDUHG
D &OLHQW
E &OLHQW6SRXVH
F &OLHQWERZOLQJSDUWQHU
G :LWQHVV2QH
H :LWQHVV7ZR
I ([SHUW
&URVVH[DPLQDWLRQV3UHSDUHG
D 'HIHQGDQW
E +5
F 'HFLVLRQPDNHU
G ([SHUW
2EMHFWLRQVWR'HIHQVH([KLELWV
2XWOLQH5HVSRQVHWR0RWLRQIRU
-XGJPHQW
2XWOLQHIRU&ORVLQJ

5HYLHZMXURU
SURILOHVTXHVWLRQQDLUHV
)LQDOFRQVLGHUDWLRQVRI
VWLSXODWLRQV
3UHWULDO&RQIHUHQFH&KHFNOLVW

3DUWLFXODUO\LPSRUWDQWLI\RX
KDYHMXURUTXHVWLRQQDLUHV
&RQVLGHU7ULDO3DG9RLU'LUH
VRIWZDUH
6HH VDPSOHDWWDFKPHQW
%HVXUHWRLQFOXGHZLWQHVVIHH

*HWDGUDIWLQ\RXUWULDO
QRWHERRNDVHDUO\DVSRVVLEOHVR
WKDW\RXFDQZRUNRQWKLVGDLO\

7KH³ERZOLQJSDUWQHU´LVWKH
EHVWIULHQG±XQUHODWHGWKDWFDQ
WHVWLI\WRGDPDJHV

&DQXVH6XPPDU\-XGJPHQW
EULHIVDQGREMHFWLRQV
<RXZLOOZDQWDWOHDVWWKHLQLWLDO
DUJXPHQWRXWOLQHGVRWKDW\RX
FDQDGGWRLWDVWKHWULDO
SURJUHVVHV

6HHDWWDFKPHQW
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Attachment B
Pre-Trial Checklist
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PRETRIAL CONFERENCE
[Date]
Checklist
I. To Do Items from Judges Order:
1)
2)
3)
4)
5)

Electronic evidence files delivered to Courtroom Deputy.
Argument on merits of the motions in limine.
Objections as to authenticity of exhibits.
Objections to witnesses listed.
Objections to depositions listed.

II. Documents to file with the Court:
1)
2)
3)
4)

Jury Charges
Motions in Limine
Objections to Documents
Objections to Witnesses

III.Other:
1.

Trial length - timing?

2.

Trial Exhibits –
a. Confirm only need one set of originals for Jury Room
b. Court/Witness can use electronic set

3.

Jury Selection Procedure – How questions are asked
a. Morning of trial
b. Number of Strikes
c. Time for trial – plaintiff’s case / defense case

4.

Opening – Demonstratives -- Power Point / LCD Projector / Overhead
Projector / Screen / Cords
a. Any court concerns?
b. Order for – for IT – how/when to submit to the Court?
c. Advance set up – Access Friday or Sunday before? Or can we have 30 min
to set up after Jury selection
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d. Exchange of demonstrative exhibits week before trial
5.

Rules of Court?
a. Courtroom Temperature
b. Daily court schedule: breaks, lunch, end of day

6.

Calling Defense witnesses in our case – Current Practice

7.

Issues to decide:
a. Motions in Limine
b. Doc objections

8.

Juror questionnaires will be available when? Option to use?

9.

Other matters
a. Legal Assistant / IT assistant LTS at counsel table
b. Depositions to be used at trial filed electronically (meaning CM/ECF) –
does the court need another copy?
c. PTO says Original of depositions filed w/ clerk (will CM/ECF filing
suffice?)
d. Use of discovery responses in court
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Attachment C

Middle District Jury Questionnaire
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127(3OHDVHUHWXUQRQRUEHIRUH
-8525,1)250$7,2148(67,211$,5(
SOHDVHSULQW


1DPH



3ODFHRI%LUWK



 $JH

D &XUUHQW$GGUHVV
6WDWH

&LW\
=LS&RGH

&RXQW\

E 0DLOLQJDGGUHVVLIGLIIHUHQWIURPDERYH
F +RZORQJKDYH\RXOLYHGDWWKLVDGGUHVV"
G 'R\RX  RZQKRPH  UHQWKRPH  UHQWDSDUWPHQW
 OLYHZLWKSDUHQWVUHODWLYH  OLYHZLWKIULHQGV"
H ,V \RXUFXUUHQWDGGUHVVLQD  UXUDORU  XUEDQDUHD"
I :KDWRWKHUDGGUHVVHVKDYH\RXKDGLQWKHODVW\HDUV"

J +RPH7HOHSKRQH LQFOXGHDUHDFRGH
%XVLQHVV7HOHSKRQH LQFOXGHDUHDFRGH 
,IQRKRPHSKRQHJLYHWKHQXPEHURIVRPHRQHZKRFDQUHDFK\RX


+DYH\RXHYHUOLYHGRXWVLGHRIWKHVRXWKHDVW8QLWHG6WDWHV"
 <HV  1R,I\HVZKHUHDQGZKHQ"



D 0RWKHU V%LUWKSODFH
E )DWKHU V%LUWKSODFH



D 0RWKHU V2FFXSDWLRQ
E )DWKHU V2FFXSDWLRQ
,IUHWLUHGRUGHFHDVHGJLYHSULRURFFXSDWLRQ



D /DVW\HDURIVFKRRO\RXILQLVKHG  HOHPHQWDU\JUDGH
 MXQLRUKLJK  KLJKVFKRRO  MXQLRUFROOHJH
  YRFDWLRQDOGHJUHH  XQGHUJUDGXDWHGHJUHH  JUDGXDWHZRUN
 SRVWJUDGXDWHZRUN  RWKHU
E 0DMRU$UHD V RI6WXG\
F $UH\RXFXUUHQWO\DWWHQGLQJVFKRRO"  <HV  1R
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,I\HVZKHUH"
:KDWFRXUVHRI VWXG\"
<RXU2FFXSDWLRQ



D 3ODFHRI:RUN
E $UH\RXHPSOR\HGE\WKH86*RYHUQPHQW"  <HV  1R
,I\HVZKDWDUH\RXUUHJXODUGD\VRII"



-RE'HVFULSWLRQ GHVFULEHH[DFWO\ZKDW\RXGRDW\RXUMRE



'R\RXVXSHUYLVHRWKHUVDWWKLVMRE"  <HV  1R,I\HVKRZPDQ\SHRSOH"
$UH\RXVXSHUYLVHGE\RWKHUVDW\RXUMRE"  <HV  1R



$ERXWKRZPDQ\KRXUVSHUZHHN GR\RXZRUN"



'R\RXKDYHDVHFRQGMRE"  <HV  1R,I\HVGHVFULEHWKHZRUN\RXGR
DQGSODFHRIZRUN



:KDWZDV\RXUSULRUIXOOWLPHRFFXSDWLRQLIDQ\"'HVFULEH\RXUMREDQGSODFHRIZRUN



<HDUVHPSOR\HGLQSUHVHQWMRE



0DULWDO6WDWXV  QHYHUPDUULHG  VHSDUDWHG  PDUULHGIRUBBBBB\HDUV
 GLYRUFHGLQBBBBBBBB  ZLGRZHGLQBBBBBBBB



D ,IPDUULHGVSRXVH VQDPH
E 6SRXVH VRFFXSDWLRQ
F 6SRXVH VSODFHRIZRUN
G 6SRXVH VMREGHVFULSWLRQ
H <HDUV6SRXVHHPSOR\HGLQSUHVHQWMRE



1XPEHURI&KLOGUHQ



/LVWHDFKFKLOG V D DJH E RFFXSDWLRQ F SODFHRIHPSOR\PHQWDQG G FLW\RI
UHVLGHQFH
$JH

2FFXSDWLRQ

%R\V

*LUOV

3ODFHRI(PSOR\PHQW &LW\RI5HVLGHQFH

BBBBB BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB


/LVWDQ\KREELHVVSDUHWLPHDFWLYLWLHVDQGRXWVLGHLQWHUHVWV

Chapter 6
22 of 23




'R\RXFRQVLGHU\RXUVHOI  &DXFDVLDQ  %ODFN  2ULHQWDO
 +LVSDQLF  1DWLYH$PHULFDQ  2WKHU
+DYH\RXHYHUDSSHDUHGDVDZLWQHVVEHIRUHDJUDQGMXU\"  <HV  1R
,I\HVZKHQDQGZKHUH"



+DYH\RXHYHUDSSHDUHGDVDZLWQHVVLQDFULPLQDOSURVHFXWLRQ"  <HV  1R
,I\HVZKHQDQGZKHUHDQGKRZPDQ\WLPHV"



+DYH\RXHYHUVHUYHGRQDJUDQGMXU\"  <HV  1R,I\HVZKHQDQGZKHUH
DQGKRZPDQ\WLPHV"



+DYH\RXHYHUVHUYHGRQDWULDOMXU\"  <HV  1R,I\HVZKHQDQGZKHUH
DQGKRZPDQ\WLPHV"



:DV\RXUMXU\VHUYLFH  &LYLO  &ULPLQDO  %RWK



+DYH\RXHYHUVHUYHGDVWKHIRUHPDQRIDMXU\"  <HV  1R



+DYH\RXHYHUJLYHQDGHSRVLWLRQ DVWDWHPHQWXQGHURDWK LQDOHJDOSURFHHGLQJ"
<HV  1R



D :KDWQHZVSDSHUGR\RXUHDGPRVWRIWHQ"
E 'R\RXVXEVFULEH"  <HV  1R  6XQGD\VXEVFULSWLRQRQO\
F +RZRIWHQGR\RXUHDGLW"  RQFHDZHHN  WLPHVDZHHN
 RUPRUHWLPHVDZHHN  HYHU\ GD\  RQO\ZKHQVRPHWKLQJVSHFLDOLV
UHSRUWHG  6XQGD\VRQO\



D 'R\RXUHDGWKH$WODQWD-RXUQDO&RQVWLWXWLRQ"  <HV  1R
E 'R\RXVXEVFULEH"  <HV  1R  6XQGD\VXEVFULSWLRQRQO\
F +RZRIWHQGR\RXUHDGLW"  RQFHDZHHN  WLPHVDZHHN
 RUPRUHWLPHVDZHHN  HYHU\GD\  RQO\ZKHQVRPHWKLQJVSHFLDOLV
UHSRUWHG  6XQGD\VRQO\



:KDWRWKHUORFDORUVWDWHQHZVSDSHUVGR\RXUHDG"



:KDWRXWRIWRZQQHZVSDSHUVGR\RXUHDG"



D :KDW79SURJUDPVGR\RXZDWFK"
E +RZPDQ\WLPHVDZHHNGR\RXZDWFK79QHZV"



:KDWLV\RXUIDYRULWHUDGLRVWDWLRQ"



/LVWZKDWPDJD]LQHVDQGSHULRGLFDOV\RXUHDG
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+DYH\RXHYHUVHUYHGLQWKHPLOLWDU\"  <HV  1R
,I\HVZKDWEUDQFK"



:KDWZDV\RXUPDLQRFFXSDWLRQZKLOHLQWKHVHUYLFH"



:KDWZDV\RXUKLJKHVWUDQN"



+RZORQJGLG\RXVHUYH"



:DV\RXUPLOLWDU\VHUYLFHH[SHULHQFH  YHU\ HQMR\DEOH  VRPHZKDWHQMR\DEOH
 QRWYHU\HQMR\DEOH



$UH\RXWDNLQJDQ\PHGLFDWLRQZKLFKE\ODZPXVWEHSUHVFULEHGE\DSK\VLFLDQ"
 <HV  1R,I\HVOLVWGUXJVSUHVFULEHG
1RWH ,I\RXZLVKWREHH[FXVHGGXHWRDQ\SK\VLFDOLQILUPLW\HQFORVHDOHWWHU
SHULQVWUXFWLRQ



+DYH\RXRUDQ\FORVHPHPEHUVRI\RXUIDPLO\FRQVXOWHGZLWKDODZ\HULQWKHODVW
\HDUV"  <HV  1R,I\HVIRUZKDWUHDVRQ"



+DYH\RXRUDQ\PHPEHURI\RXUIDPLO\HYHUKDGDSUREOHPZKLFK\RXDWWULEXWHWR
GUXJV"  <HV  1R,I\HVH[SODLQ



+DYH\RXRUDQ\PHPEHURI\RXULPPHGLDWHIDPLO\HYHUEHHQDYLFWLPRIDFULPH"
 <HV  1R



+DYH\RXDUHDQ\PHPEHURI\RXULPPHGLDWHIDPLO\HYHUEHHQHQJDJHGLQODZ
HQIRUFHPHQWZRUN"  <HV  1R



+DYH\RXHYHUUHFHLYHGRUDSSOLHGIRUDQ\RIWKHIROORZLQJEHQHILWV"
 YHWHUDQ VEHQHILWV  VRFLDOVHFXULW\  ZHOIDUH  $)'&
$LGWR)DPLOLHVZLWK'HSHQGHQW&KLOGUHQ   XQHPSOR\PHQW  EDVLF
HGXFDWLRQJUDQW  &(7$EHQHILWV  HGXFDWLRQDOVFKRODUVKLSV  DQ\RWKHU
W\SHRIIHGHUDOVWDWHRUFRXQW\EHQHILWV

8QGHUSHQDOW\RISHUMXU\,GRKHUHE\GHFODUHWKDWWRWKHEHVWRIP\NQRZOHGJHDQGEHOLHIDOORIWKH
DQVZHUVKHUHLQJLYHQDUHWUXHDQGFRUUHFW

6LJQDWXUH

'DWH
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-XU\5HVHDUFKDQG)RFXV*URXSV
7.6PLWK
$PDQGD$)DUDKDQ\
%DUUHWW )DUDKDQ\
3HDFKWUHH6WUHHW6WH
$WODQWD*$
 RIILFH
 ID[
WNVPLWK#MXVWLFHDWZRUNFRP
DPDQGD#MXVWLFHDWZRUNFRP
,DPDEHOLHYHULQXVLQJMXU\FRQVXOWDQWVDQGKDYHZRUNHGZLWKMXU\
FRQVXOWDQWVLQPDQ\FDVHV,KDYHIRXQGMXU\FRQVXOWDQWVWREHZHOOZRUWK
WKHPRQH\DQG,ZRXOGQRWZDQWWRKDQGOHDVLJQLILFDQWFDVHZLWKRXW
LQYHVWLQJLQWKHKHOSRIDSURIHVVLRQDOMXU\FRQVXOWDQW%XWWKHWRSLFRIWKLV
SDSHULVKRZWRGRMXU\UHVHDUFKZKHQWKHH[SHQVHPDNHVSURIHVVLRQDO
DVVLVWDQFHLPSUDFWLFDO,DPDWULDOODZ\HUDQG,KDYHUXQIRFXVJURXSVRQ
P\RZQFDVHVZLWKRXWDMXU\FRQVXOWDQWEHFDXVHPRVWRIWKHFDVHVWKDW,ZDV
WU\LQJZHUHQRWODUJHFDVHVDQGWKHDPRXQWRIPRQH\WKDW,FRXOGKRSHWR
UHFHLYHLQDMXU\YHUGLFWZDVOHVVWKDQWKHDPRXQWRIPRQH\LWZRXOGFRVWWR
KLUHDMXU\FRQVXOWDQW
:KDW,KDYHOHDUQHGIURPUXQQLQJIRFXVJURXSVDQGWKHQWU\LQJFDVHVWR
MXULHVLVWKDWZKHQ\RXDUHLQYROYHGLQOLWLJDWLQJDFDVHLW VYHU\HDV\WRJHW
FDXJKWXSLQZKDWWKHRSSRVLQJDWWRUQH\VDUHDUJXLQJ,KDYHIRXQGWKDWLWLV
DPLVWDNHWRIRFXVRQRQO\ZKDWWKHRSSRVLQJDWWRUQH\VVD\RUWRWKLQNWKDWLI
\RXKDYHGHIHDWHGWKHRSSRVLQJDWWRUQH\¶VSRLQWVWKDW\RXZLOOZLQ,KDYH
IRXQGWKDWWKHSHUVRQWKDW\RXKDYHWREHDWLQWKHWULDOLVQRWDQRSSRVLQJ
DWWRUQH\EXWWKHMXURUZKRLVJRLQJWRJREDFNLQWRWKHMXU\URRPDQGDUJXH
DJDLQVW\RX-XURUVZLOODOPRVWDOZD\VEHDUJXLQJSRLQWVDQGHYLGHQFHQRW
PDGHE\WKHRSSRVLQJDWWRUQH\V7KH\ZLOOQRWEHIROORZLQJWKHODZWKH\
ZLOOEHPDNLQJXSIDFWVDQGWHVWLI\LQJWRHDFKRWKHUDVWKHLURZQH[SHUW
ZLWQHVVHV7KHJRDOLQUXQQLQJIRFXVJURXSVLVWRILQGRXWZKDWLVVXHVWKH
MXU\ZLOOEHIRFXVLQJRQWRGHFLGHWKHFDVHDQGWKHQWU\WKHFDVHRQWKHMXU\¶V
LVVXHV
,DPLQFOXGLQJZLWKWKLVSDSHUWKHIRUPVWKDWP\ILUPXVHVLQRXUIRFXV
JURXSVWKHLQVWUXFWLRQVWKDWZHXVHGWRWUDLQRXURIILFHVWDIIZKRVHWVXSWKH
IRFXVJURXSVFKHFNOLVWVDQGLQVWUXFWLRQV
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,QHHGWRZDUQ\RXWKDWUXQQLQJIRFXVJURXSVZLWKRXWWKHKHOSRIDMXU\
FRQVXOWDQWFDQDFWXDOO\GR\RXPRUHKDUPWKDQJRRG,SHUVRQDOO\ZRXOG
QHYHUJRWRDMXU\WULDOZLWKRXWKDYLQJWKHEHQHILWRIIRFXVJURXSV%XWLI
\RXDUHJRLQJWRGRLW\RXQHHGWREHDZDUHRIWKHGDQJHUVLQYROYHGLQ
UXQQLQJWKHJURXSV<RXKDYHWRUHDOL]HWKDW\RXDUHFRQGXFWLQJVRFLDO
UHVHDUFKZKLFKLVDVFLHQFHDQGFRQGXFWHGE\SURIHVVLRQDOV7U\LQJWR
FRQGXFWVRFLDOUHVHDUFKDVDQDPDWHXULVOLNHUHDGLQJWKHERRN+RZ7R
5HSUHVHQW<RXUVHOI,Q&RXUW$QG:LQ:LWKRXW$/DZ\HU´,I\RXDUHJRLQJ
WRFRXUWLWZRXOGEHKRRYH\RXWRKDYHDODZ\HUZLWK\RX7KHUHLVQRZD\D
QRQODZ\HULVJRLQJWRUHSUHVHQWKLPVHOILQFRXUWDQGGRDVZHOODVKHZRXOG
ZLWKDODZ\HU%XWLI\RXDUHJRLQJWRJRWRFRXUWZLWKRXWDODZ\HUDQ\ZD\
\RXEHWWHUUHDGWKHERRN

7KHGDQJHUVDUHWKDW\RXZLOOQRWJHWYDOLGUHVXOWVIURP\RXUIRFXVJURXSDQG
WKDW\RXZLOOUHO\WRRPXFKRQWKRVHLQYDOLGUHVXOWV,I\RXGRQRWJHWD
UHSUHVHQWDWLYHVDPSOHRI\RXUMXU\\RXZLOOQRWEHWHVWLQJKRZWKHDFWXDO
MXU\ZLOOUHVSRQGWR\RXUFDVH*HWWLQJDQDFFXUDWHVDPSOHRISHRSOHLVWKH
ELJJHVWFKDOOHQJHRIJHWWLQJDYDOLGIRFXVJURXSDQGLVQRWDVHDV\DVLWPD\
VHHP7KHPDWHULDOVIROORZLQJWKLVSDSHUVKRZKRZ,DSSURDFKWKH
FKDOOHQJHRIJHWWLQJDUHSUHVHQWDWLYHVDPSOH$QRWKHUZD\WRQRWJHWYDOLG
UHVXOWVLVWRDFWXDOO\JRRYHUERDUGWU\LQJWRZLQ\RXUFDVHWRWKHIRFXVJURXS
,FDQJXDUDQWHH\RXWKDW\RXZLOOEHDEOHWRSHUVXDGHDJURXSRISHRSOHWR
ILQGWKHFDVHLQ\RXUIDYRULIWKHRSSRVLQJDWWRUQH\LVQRWLQWKHURRP0DQ\
DWWRUQH\VDUHVRLQORYHZLWKWKHLUFDVHWKDWWKH\GRQRWKDYHWKHVHOI
GLVFLSOLQHWRUHPDLQREMHFWLYHDVWKH\DUHSUHVHQWLQJWKHFDVH<RXZLOOQRW
JHWYDOLGUHVXOWVLIWKHIRFXVJURXSWKLQNVWKDW\RXZDQWWKHPWRDUULYHDWD
VSHFLILFFRQFOXVLRQ:HGRQRWHYHQOHWWKHMXU\NQRZWKDWZHUHSUHVHQW
DQ\ERG\LQWKLVFDVH

1RZWKDW\RXKDYHEHHQJLYHQWKHZDUQLQJDERXWIRFXVJURXSVKHUHDUH
VRPHRIWKHEHQHILWVRIIRFXVJURXSVDQGVRPHRIWKHUHDVRQVWKDW,XVHIRFXV
JURXSV:KLOHLW VDGDQJHURXVWKLQJWRUHO\RQWKHGDPDJHQXPEHUVRI
HVSHFLDOO\RQHJURXSRISHRSOHREVHUYLQJKRZMXULHVDUULYHDWWKHLUGDPDJH
QXPEHUVKDVSURYHQWREHH[WUHPHO\YDOXDEOHWRPH,WKHOSVPHILJXUHRXW
ZKDWHYLGHQFH,QHHGWREULQJLQWRWKHFDVHZKDWGRFXPHQWVZLWQHVVHVDQG
DUJXPHQWVWRPDNH,KDYHUXQIRFXVJURXSVYHU\HDUO\LQDFDVHDQGKDYH
IRXQGWKDWWKHIRFXVJURXSVKHOSHGSRLQWPHWRDUHDVRIGLVFRYHU\WKDW,
QHYHUZRXOGKDYHWKRXJKWRI,KDYHKHOGIRFXVJURXSVEHIRUHNH\
GHSRVLWLRQVDQGDVNHGWKHIRFXVJURXSZKDWWKH\ZRXOGZDQWWRNQRZIURP
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WKDWZLWQHVV,KDYHEHHQDEOHWRDFKLHYHDGHTXDWHVHWWOHPHQWVLQFDVHVE\
IROORZLQJXSRQWKHGLVFRYHU\VXJJHVWLRQVRIIRFXVJURXSV

,KDYHUXQIRFXVJURXSVDWWKHLQWDNHVWDJHRIWKHFDVHWRJHWDIHHOLQJIRU
KRZDMXU\PLJKWUHDFWWRWKHFDVH,EHOLHYH,KDYHVDYHGP\VHOIKXQGUHGV
RIKRXUVRIZRUNDQGPDQ\WKRXVDQGVRIGROODUVE\GHFOLQLQJDFDVHEDVHGRQ
WKHUHVXOWVRIDYHU\HDUO\IRFXVJURXS

:HNQRZWKDWH[KLELWVDQGGRFXPHQWVFRQYH\LQIRUPDWLRQWRDMXU\%\
VKRZLQJ\RXUH[KLELWVDQGGRFXPHQWVWRDIRFXVJURXS\RXFDQILQGRXW
ZKDWLQIRUPDWLRQLVEHLQJFRQYH\HGWRWKHMXU\)RUH[DPSOHLQDFDVH
LQYROYLQJPRWRUYHKLFOHZUHFNZHVKRZHGIRFXVJURXSVWKHSKRWRJUDSKV
WDNHQDWWKHVFHQHRIWKHFROOLVLRQ:HWKRXJKWWKDWWKHSKRWRVZHUH
FRQYH\LQJLQIRUPDWLRQWKDWKHOSHGVXSSRUWRXUFDVH,QIDFWZHIRXQGWKDW
MXURUVZKRVDZWKHSKRWRJUDSKVWROGXVWKDWWKHSKRWRJUDSKVFRQYH\WKH
PHVVDJHWKDWRXUFOLHQWZDVVSHHGLQJ)RFXVJURXSPHPEHUVVHHWKLQJVLQ
GRFXPHQWVWKDWQHYHUHYHQRFFXUUHGWRXV:HKDYHXVHGIRFXVJURXSVWR
VKRZWKHWHVWLPRQ\RIZLWQHVVHV:HKDYHIRXQGWKDWZLWQHVVHVWKDWZH
WKRXJKWZHUHFUHGLEOHZHUHQRWFUHGLEOHWRDMXU\$QGZHKDYHIRXQGWKDW
IDFWVWKDWZHGLGQRWHYHQQRWLFHZHUHH[WUHPHO\LPSRUWDQWWRDMXU\ V
DQDO\VLVRIWKHFDVH

:HDOZD\VJLYHWKHIRFXVJURXSWKHNH\MXU\LQVWUXFWLRQVIRUWKHFDVHDQG
ZDWFKWKHPGHOLEHUDWHDQGVHHKRZWKH\JHWFRQIXVHGE\WKHLQVWUXFWLRQV
:HKDYHZRQFDVHVZHZRXOGKDYHRWKHUZLVHORVWE\PDNLQJVXUHWKDWWKH
UHDOMXU\ZDVYHU\FOHDUDERXWWKHNH\LQVWUXFWLRQVDQGWKHEXUGHQRISURRI
:HJHWWRZDWFKSHRSOHDUJXHDERXWRXUFDVHDQGVHHKRZSHRSOHZKRDUH
IRU\RXDUJXHWKHFDVHDVZHOODVKRZWKHSHRSOHZKRDUHDJDLQVW\RXDUH
JRLQJWRDUJXHWKHFDVH

7KHIRFXVJURXSFDQKHOS\RXILJXUHRXWZK\\RXZLOOORVH\RXUFDVHZKDW
HYLGHQFH\RXQHHGWRSUHVHQWWRZLQ\RXUFDVHKRZWRVHTXHQFHWKH
HYLGHQFHWHOO\RXWKHIDFWVWKDW\RXQHHGWRRYHUFRPHDQGWKHIDFWVWKDWWKH
MXURUVZLOOPDNHXSWRILOOLQJDSVLQHYLGHQFH

$QHUURUWKDWPDQ\DWWRUQH\VPDNHZLWKIRFXVJURXSVLVORRNLQJRQO\DWWKH
XOWLPDWHUHVXOWVZHZRQ´RUZHORVW:HZDQWWRORVHRXUIRFXVJURXSV
WKHQRUJDQL]HRXUSUHVHQWDWLRQIRUWKHUHDOMXU\DURXQGWKHKRWSRLQWVDQVZHU
DOOWKHTXHVWLRQVWKDWWKHIRFXVJURXSMXURUVKDGXVHDOOWKHJRRGIDFWVLQRXU
FDVHXVHWKHDQDORJLHVDQGWU\WKHFDVHRQWKHMXU\LQVWUXFWLRQV +LQWWKH
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MXURUVZLOODOZD\VEHGHFLGLQJ\RXUFDVHEDVHGXSRQDUHDVRQDEOHGRXEW
VWDQGDUGXQOHVV\RXGRVRPHWKLQJDERXWLW 

:HXVHGLIIHUHQWW\SHVRIIRFXVJURXSVGHSHQGLQJRQWKHSXUSRVHIRU
UXQQLQJWKHJURXS(DUO\LQDFDVHZHXVH³FRQFHSW´IRFXVJURXSVZKHUH
RQHSHUVRQDFWVDVWKHPRGHUDWRURIWKHJURXSDQGDQRWKHUSHUVRQDFWVDVWKH
IDFWSUHVHQWHU7KHPRGHUDWRU¶VMRELVWRIDFLOLWDWHWKHGLVFXVVLRQRIWKHFDVH
DQGWRDVNWKHIDFWSHUVRQWRUHYHDOVSHFLILFIDFWV7KHIDFWSHUVRQGRHVQRW
JLYHWKHIDFWVXQWLOWKHPRGHUDWRUJLYHVWKHIDFWSHUVRQSHUPLVVLRQWRUHYHDO
WKHIDFW:HVWDUWRXWWKHVHVVLRQE\JLYLQJDIHZIDFWVDERXWWKHFDVH
GLVFXVVLQJKRZWKHMXU\IHHOVDERXWWKHW\SHRIFDVHDQGWKHLVVXHVLQYROYHG
LQWKHFDVH:HWKHQOHWWKHMXU\DVNWKHTXHVWLRQVWKH\ZDQWWRNQRZDERXW
WKHFDVH$VWKH\JHWQHZLQIRUPDWLRQWKHPRGHUDWRUDVNVWKHPKRZWKHQHZ
LQIRUPDWLRQKHOSHGWKHPWRHYDOXDWHWKHFDVHDQGWKHLUIHHOLQJVDERXW
VSHFLILFDVSHFWVRIWKHFDVH2QFHWKHMXU\KDVDOOWKHIDFWVZHUHDGWKHMXU\
LQVWUXFWLRQVKDYHWKHPILOORXWDQDO\VLVIRUPVEHIRUHGHOLEHUDWLQJDVDJURXS
DQGWKHQZHOHWWKHPGHOLEHUDWHWKHFDVH$QGZHVLWEDFNDQGZDWFK

7KHRWKHUW\SHRIIRFXVJURXSVZHXVHDUHUHIHUUHGWRDV³VWUXFWXUHG´IRFXV
JURXSV7KHVHDUHVLPLODUWRZKDWVRPHSHRSOHFDOOPRFNWULDOV$Q
DWWRUQH\IRUHDFKVLGHZLOODUJXHWKHFDVHIRUDVHWDPRXQWRIWLPHVD\
PLQXWHVHDFK$Q\WKLQJJRHVLQWKHVHSUHVHQWDWLRQVWKHVKRZLQJRI
HYLGHQFHDUJXLQJZKDWHYHULWWDNHVWRSUHVHQWWKDWSDUW\ VFDVHLQWKHDPRXQW
RIWLPHDYDLODEOH

:HXVXDOO\ZLOOUXQWKHFRQFHSWJURXSVYHU\HDUO\LQWKHFDVHWRJHWRXU
GLVFRYHU\PDWHULDOV7KHQLQWKHPRQWKVEHIRUHWKHWULDOZHZLOOEHXVLQJ
WKHFRQFHSWJURXSVWRGHWHUPLQHZKDWWKHVWURQJHVWFDVHRXURSSRQHQWKDV
:HGRQRWUHO\RQWKHUHDOGHIHQVHDWWRUQH\VWRFRPHXSZLWKWKHVWURQJHVW
FDVH7KH\XVXDOO\GRQ W2QFHZHGHWHUPLQHWKHVWURQJHVWFDVHDJDLQVWXV
ZHEHJLQWRFRQVWUXFWDFDVHWKDWZLOOEHDWWKHVWURQJHVWGHIHQVHFDVH
6RPHWLPHVZHILQGWKLVFDQQRWEHGRQH VHWWOH :HZLOOUXQVWUXFWXUHG
IRFXVJURXSVXQWLOZHILQGWKDWZHDUHZLQQLQJHYHU\VLQJOHWLPH

,I\RXDUHFDUHIXODERXWZKDW\RXDUHGRLQJDQGUHDVRQDEOHDERXWZKDW\RX
FDQH[SHFWIURPDIRFXVJURXS,WKLQN\RX OOILQGWKDWWKHEHQHILWVRIUXQQLQJ
WKHIRFXVJURXSVJUHDWO\RXWZHLJKWKHGDQJHUV:HKRSH\RXILQGWKH
LQIRUPDWLRQYDOXDEOHDQGKDYHDJRRGWLPHUXQQLQJ\RXUIRFXVJURXSV
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%DUUHWW )DUDKDQ\//3
6WDII7UDLQLQJ*XLGH
6(77,1*83)2&86*52836
:KHQZHDUHGRLQJIRFXVJURXSVZHDUHFRQGXFWLQJVRFLDOVFLHQFHUHVHDUFK
:HZDQWWREHDVVFLHQWLILFDVDUHDVRQDEO\SRVVLEOH:KDWZHDUHGRLQJLV
VWXG\LQJJURXSG\QDPLFV$MXU\LVDJURXSRISHRSOHZKRFRPHIURPDOO
GLIIHUHQWW\SHVRIEDFNJURXQGVDQGOLIHH[SHULHQFHVZKRLQWHUDFWZLWKHDFK
RWKHUDQGFRPHXSZLWKWKHGHFLVLRQUHJDUGLQJDFDVH:HZDQWWRDQDO\]H
KRZDJURXSRISHRSOHDQDO\]HDIDFWVLWXDWLRQVRWKDWZHFDQPDNHD
GHWHUPLQDWLRQDVWRKRZDMXU\PD\DQDO\]HWKHFDVH7KDWKHOSVXVWR
GHWHUPLQHZKHWKHUWREULQJDFDVHDQGLIZHGREULQJDFDVHZKDW
LQIRUPDWLRQWKHMXU\LVJRLQJWRQHHGWRPDNHWKDWGHFLVLRQ$QGZKDW
LQIRUPDWLRQWKHMXU\LVOLNHO\WRILQGWREHWLPHZDVWLQJ
%HFDXVHZHDUHWU\LQJWRGRVFLHQWLILFUHVHDUFKZHQHHGWREHDVSUHFLVHDV
ZHFDQLQVHWWLQJXSRXUH[SHULPHQW 6WXG\LQJSHRSOHDQGKRZWKH\EHKDYH
ZLWKHDFKRWKHULVDVOLJKWO\VFLHQWLILFDOO\PHVV\WKLQJ:KHQSHRSOHDUH
DZDUHWKDWWKH\DUHEHLQJVWXGLHGWKH\ZLOODOWHUWKHLUEHKDYLRUZKLFK
GHIHDWVWKHSXUSRVHRIWKHVWXG\:HKDYHFHUWDLQNQRZQIODZVWKDWZHKDYH
GHVLJQHGLQWRRXUSURFHVVWRKHOSIDFLOLWDWHWKHVWXG\DQGWRNHHSWKHFRVWVRI
WKHVWXG\UHDVRQDEOH:HKDYHPDGH RWKHUDOWHUDWLRQVWRRXUSURFHVVWR
PDNHXSIRUWKHIODZVWKDWZHNQRZDERXWEXWEHFDXVHRIWKDWZHFDQQRW
GHYLDWHIURPWKHSURFHVVHVWKDWZHXVH7KHPRUHIODZVLQRXUV\VWHPWKH
OHVVUHOLDEOHRXUIRFXVJURXSUHVXOWVZRXOGEH7KHUHIRUHZHFDQQRW
LQQRYDWHRQRXURZQRURWKHUZLVHFXWFRUQHUVLQVHWWLQJXSWKHIRFXVJURXSV
:HKDYHWULHGPDQ\GLIIHUHQWZD\VRIUXQQLQJIRFXVJURXSVDVZHOODV
GLIIHUHQWZD\VRIVHWWLQJWKHJURXSVXSDQGUHFUXLWLQJJURXSPHPEHUV7KH
ZD\WKDWZHDUHXVLQJULJKWQRZVHHPVWREHWKHEHVWZD\WRJHWWKHEHVW
UHVXOWV
,QVWXG\LQJJURXSG\QDPLFVZHUHDOL]HWKDWDOOSHRSOHDUHGLIIHUHQW3HRSOH
FRPHIURPGLIIHUHQWEDFNJURXQGVGLIIHUHQWUDFHVGLIIHUHQWQDWLRQDOLWLHV
GLIIHUHQWMREVGLIIHUHQWSROLWLFDOSRLQWVRIYLHZVGLIIHUHQWHFRQRPLFSRLQWV
RIYLHZV3HRSOH VOLIHH[SHULHQFHVDOWHUWKHZD\WKH\ORRNDWWKHZRUOG
:KHQ\RXWDNHDJURXSRISHRSOHZKRPDNHXSDFURVVVHFWLRQRIWKH
FRPPXQLW\ZKRGRQRWNQRZHDFKRWKHUDQGSXWWKHPWRJHWKHULQWRDJURXS
DQGDVNWKHPWRPDNHDJURXSGHFLVLRQLQWHUHVWLQJWKLQJVKDSSHQ:HDUH
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QRWWU\LQJWRJHWDVWXG\RIMXVWDQ\JURXSRISHRSOH:HDUHWU\LQJWRJHWDV
FORVHWRDMXU\LQWKHFRXQW\ZHUHRXUFDVHLVJRLQJWREHWULHGDVSRVVLEOH
:HQHHGWRILUVWHOLPLQDWHSHRSOHIURPRXUVWXG\ZKRZRXOGQHYHUEHRQD
MXU\7KDWREYLRXVO\LQFOXGHVSHRSOHZKRZRXOGEHGLVTXDOLILHGEHFDXVHRI
WKHLUDJHRUWKHLUUHVLGHQF\)RUH[DPSOH,VWLOOKDYHDKRPHLQ2KLRZLWK
2KLRGULYHUVOLFHQVHDQG,¶PUHJLVWHUHGWRYRWHLQ2KLR,ZRXOGQHYHUEH
FDOOHGIRUMXU\VHUYLFHLQ)XOWRQ&RXQW\*HRUJLD,ZRXOGWKHUHIRUHEH
HOLPLQDWHGIURPEHLQJDSDUWLFLSDQWLQWKHMXU\UHVHDUFKSURMHFW$SHUVRQ
PXVWEHDEOHWRKHDUDQGVHHDQGUHDGDQGEHDEOHWRXQGHUVWDQG(QJOLVK
ODQJXDJH6RRQHRIWKHILUVWZD\VWKDWZHPDNHVXUHWKDWZHDUHJHWWLQJDQ
DFFXUDWHVWXG\LVWRPDNHVXUHWKDWWKHSHRSOHDUHLQWKHVWXG\DUHTXDOLILHGWR
VHUYHRQDMXU\7KDWLVWKHVDPHUHDVRQZHZRXOGQRWLQYLWHDKRPHOHVV
SHUVRQWREHLQWKHUHVHDUFKSURMHFW
2WKHULVVXHVWKDWFRXOGFUHDWHDIODZLQRXUVWXG\LQFOXGHFRQIOLFWV:HPXVW
PDNHVXUHWKDWWKHSHRSOHZKRKHDURXUFDVHGRQRWVRPHKRZNQRZDERXW
WKHFDVH:HGRQRWZDQWSHRSOHZKRZRUNIRUODZRIILFHVWKHFRXUW
V\VWHPODZHQIRUFHPHQWRUWKHPHGLD:HZDQWWRPDNHVXUHWKDWSHRSOH
GRQRWNQRZWKHRSSRVLQJSDUW\LQRXUFDVHRUWKHZLWQHVVHVLQRXUFDVHDQG
LISRVVLEOHWKHFRPSDQLHVWKDWZHDUHEULQJLQJDFDVHDJDLQVW0DNHDOLVWRI
FRPSDQLHVDQGZLWQHVVHVZKRDUHLQYROYHGLQWKHFDVHDQGUHDGWKRVHWR
SHRSOH:KHQZHDUHVFUHHQLQJWKHSRWHQWLDOIRFXVJURXSPHPEHUV:HDOVR
LQFOXGHVRPHILFWLWLRXVQDPHVVRDVQRWWRPDNHLWWRRHDV\IRUSHRSOHWR
ILJXUHRXWZKDWRXUFDVHLVDERXWEHIRUHWKH\DFWXDOO\VKRZXS
$QRWKHUSRVVLEOHIODZLVZKHUHWKHIRFXVJURXSPHPEHUVNQRZWKDWZH
UHSUHVHQWRQHVLGHRIWKHFDVHWKDWWKH\DUHKHDULQJ:HGRQRWHYHQZDQWWR
WHOOWKHPWKDWZHDUHODZ\HUVUHSUHVHQWLQJVRPHERG\:HWHOOWKHPWKDWZH
DUHFRQGXFWLQJD³MXU\UHVHDUFKSURMHFW´6RPHSHRSOHZLOOEHYHU\FXULRXV
DERXWZKDWWKHFDVHLVDERXWDQGZLOOEHVWDUWLQJWRDVN\RXDERXWLWGXULQJ
WKHVFUHHQLQJSURFHVV,WLVYHU\LPSRUWDQWWKDWZHGRQRWJLYHSHRSOH
LQIRUPDWLRQDERXWWKHFDVH3DUWRIRXUSURFHVVLQUXQQLQJWKHJURXSLVWR
UHYHDOIDFWVRQHIDFWDWDWLPHDQGLQLQWHQWLRQDOZD\0DQ\SHRSOHFRPH
LQWRWKHIRFXVJURXSZLWKDQLGHDRIZKDWWKHFDVHLVDOUHDG\DERXWMXVWE\
OLVWHQLQJWRWKHOLVWRIQDPHVWKDWZHVFUHHQHG
,W VDOVRLPSRUWDQWWKDWWKHSHRSOHGRQRWNQRZWKDWWKHQDPHRIWKHILUPWKH\
DUHFRPLQJWRYLVLWLV%DUUHWW )DUDKDQ\EHFDXVHWKHQWKH\ZLOO*RRJOHXV
DQGUHDGRXUZHEVLWHDQGNQRZZD\WRRPXFKDERXWWKHNLQGRIZRUNZHGR
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DERXWKRZZHJRDERXWRXUFDVHVDQGLWZLOOMXVWWRWDOO\UXLQWKHIRFXVJURXS
UHVXOWV)RUWKDWUHDVRQZHGRQRWJLYHWKHIRFXVJURXSPHPEHUVRXUPDLQ
WHOHSKRQHOLQHWRFDOOLQRQDQGZHGRQRWXVHRXUILUPOHWWHUKHDGZKHQ
VHQGLQJFRQILUPDWLRQOHWWHUVWRWKHJURXSPHPEHUV$WQRWLPHGXULQJWKH
VFUHHQLQJSURFHVVVKRXOGIRFXVJURXSPHPEHUVEHWROGWKHQDPHRIRXU
ILUP
$QRWKHUWKUHDWWRRXUVFLHQWLILFUHVXOWVLVDOORZLQJSHRSOHZKRKDYHEHHQRQ
RQHRIRXUUHVHDUFKSURMHFWVLQWKHSDVW0DQ\SHRSOHZDQWWRFRPHEDFN
DQGGRWKHSURMHFWDJDLQ,WUHDOO\LVDIXQH[HUFLVHIRUSHRSOHDQGWKH\ZLOO
FDOOEDFN:KLOHZHPD\WHOOWKHPWKDWZHZLOOFDOOWKHPEDFNZHGRQRW
ZDQWUHSHDWPHPEHUVLQRXUJURXSEHFDXVHWKH\NQRZWRRPXFKDERXWRXU
SURFHVV$UHODWHGSUREOHPLVIRFXVJURXSPHPEHUVZKRNQRZXV(YHU\
RQFHLQDZKLOH,ZLOODOORZDIDPLO\PHPEHURUIULHQGRIDVWDIIPHPEHUWR
VHUYHDVDIRFXVJURXSPHPEHUMXVWWRLQWURGXFHWKHIDPLO\PHPEHURUIULHQG
WRRXUILUPDQGRXUIRFXVJURXSLQZKDWZHGR+RZHYHULWGRHVWKURZRII
RXUUHVXOWVEHFDXVHZHKDYHDPHPEHURIWKHJURXSZKRNQRZVDERXWRXU
ILUPDQGZKDWZHGR
,W VDOVRLPSRUWDQWWKDWWKHIRFXVJURXSPHPEHUVGRQRWNQRZHDFKRWKHU
:HDUHVWXG\LQJKRZSHRSOHLQWHUDFWLQJURXSVZLWKRWKHUVWKDWWKH\GRQRW
NQRZ3HRSOHZLOOEHKDYHGLIIHUHQWO\DURXQGVWUDQJHUVWKDQWKH\ZLOOVD\
DURXQGWKHLUKXVEDQG,QWKHSDVWZHDFWXDOO\KDGDIRFXVJURXSWKDW
FRQVLVWHGHQWLUHO\RIRQHRIRXUVWDIIPHPEHUV¶IDPLO\:HGLGKDYHDJRRG
WLPHEXWZHNQHZWKDWZHFRXOGQRWUHO\RQWKHUHVXOWVRIWKDWJURXSIRU
PDQ\GLIIHUHQWUHDVRQV$OORIWKHPHPEHUVRIWKHJURXSNQHZHDFKRWKHU
EHIRUHDUULYLQJIRUWKHIRFXVJURXS7KHPHPEHUVRIWKHJURXSNQHZZKDW
RXUVWDIIPHPEHUGLGIRUDOLYLQJDQGNQHZZKDWRXUILUPGLG$OOWKH
SHRSOHZHUHRIRQHUDFH:HGLGQRWKDYHDUHSUHVHQWDWLYHVDPSOHRIWKH
FRXQW\ZKHUHWKHFDVHZRXOGEHWULHG $QGZHGLGQRWKDYHGLYHUJHQWYLHZV
UHSUHVHQWHGRQWKHMXU\,WZDVDQHDV\ZD\WRJHWDIRFXVJURXSWRJHWKHU
DQGDOVRWRPDNHVXUHVRPHERG\ VIDPLO\PHPEHUVUHFHLYHGVRPHPRQH\
%XWLWZDVSUDFWLFDOO\DZDVWHRIWLPHIRUXV
7KHEHVWIRFXVJURXSVFRQWDLQSHRSOHZKRDUHOLNHO\WRQRWJHWDORQJZLWK
HDFKRWKHU7KHH[DPSOHWKDW,XVXDOO\XVHLVZKHUHZHZRXOGKDYHSHRSOH
ZKRDUHLQIDYRURIDERUWLRQFRPELQHGZLWKRWKHUSHRSOHZKRDUHDJDLQVW
DERUWLRQ<RXFDQLPDJLQHWKHGHEDWHWKDWLVJRLQJWRWDNHSODFHLQWKDW
URRP, PQRWVXJJHVWLQJWKDWZHVFUHHQIRFXVJURXSPHPEHUVEDVHGRQ
WKHLUYLHZVRIDERUWLRQ7KDWZRXOGGHSHQGRQWKHLVVXHVLQWKHFDVH%XW
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ZHZDQWWRVFUHHQPHPEHUVDQGLQFOXGHSHRSOHZKRZHWKLQNPD\FODVK
ZLWKRWKHUV:HZDQWWRPDNHVXUHZHJHWSHRSOHLQWKHURRPZKRZLOOWDON
7KDW VQRWWRVD\ZHZDQWSHRSOHZKRDUHDOORXWJRLQJZLWKRXWJRLQJ
SHUVRQDOLWLHVEXWRIWHQZHJHWSHRSOHZKRKDYHQRLQWHUHVWDWDOOLQEHLQJLQ
DIRFXVJURXSDQGMXVWZDQWWRFRPHDQGFROOHFW6RZHZDQWWRPDNH
VXUHWKDWWKH\DUHVRPHZKDWWDONDWLYHDQGVRXQGLQWHUHVWLQJ
:HUHFUXLWRXUIRFXVJURXSPHPEHUVE\UXQQLQJDQDGYHUWLVHPHQWLQWKH
SULQWHGLWLRQRIWKHODUJHVWFLUFXODWLRQQHZVSDSHULQWKHWRZQZKHUHZHDUH
JRLQJWREHUXQQLQJDIRFXVJURXS,Q$WODQWDWKDWPHDQVWKH$-&:H
SODFHGWKHDGWRUXQLQWKHZHHNHQGSULQWHGLWLRQV6DWXUGD\DQG6XQGD\
$OORZDERXWDZHHNRIOHDGWLPHEHIRUHUXQQLQJWKHIRFXVJURXS:HFRXOG
WKHRUHWLFDOO\SODFHDQDGRQ)ULGD\WRJHWLQWRWKHQHZVSDSHUVRQ6DWXUGD\
DQG6XQGD\WKHQILHOGWHOHSKRQHFDOOVRQ0RQGD\DQG7XHVGD\WRUXQD
IRFXVJURXSRQDQ\WLPHDIWHU:HGQHVGD\RIQH[WZHHN
:HGRQRWXVHWKHRQOLQHHGLWLRQVRIWKHQHZVSDSHUQRUGRZHDGYHUWLVHRQ
&UDLJ VOLVWRURWKHURIIEHDWFODVVLILHGDGYHUWLVHPHQWV:HWHQGWRJHWD
\RXQJHUKLSSHUPRUHOLEHUDOJURXSZKRILQGXVRQOLQH:HGRQRWXVH
WHPSRUDU\HPSOR\PHQWDJHQFLHVOLNHZHKHDUVRPHRWKHUODZ\HUVGR
EHFDXVHWKH\DUHWRRH[SHQVLYHDQGZHJHWDQHQWLUHJURXSRIXQHPSOR\HG
SHRSOH<RXZRXOGWKLQNWKDWRQO\XQHPSOR\HGSHRSOHZRXOGEHORRNLQJDW
WKHZDQWDGVLQWKHQHZVSDSHUKRZHYHUZHVHHPWRJHWDGHFHQWEDODQFHRI
SHRSOHXVLQJWKHSULQWDGYHUWLVHPHQWVWKDWUXQRQWKHZHHNHQGV
%HIRUHVWDUWLQJWRVFUHHQWKHPHPEHUVRIWKHJURXSFUHDWHDVFUHHQLQJIRUP
7RFUHDWHWKHVFUHHQLQJIRUP\RXZLOOQHHGWRNQRZWKHGHPRJUDSKLFVRIWKH
FRXQW\LQZKLFKZHZLOOEHWU\LQJWKHFDVH,IWKHFDVHLVLQIHGHUDOFRXUWEH
DZDUHWKDWWKHIHGHUDOFRXUWGLVWULFWVFRQVLVWRIPDQ\FRXQWLHV<RXWKHQJHW
WKHGHPRJUDSKLFVIRUDOORIWKHFRXQWLHVFRPELQHGIRUDIHGHUDOGLVWULFWDQG
ILJXUHRXWWKHGHPRJUDSKLFVIRUWKHHQWLUHGLVWULFW7KHGHPRJUDSKLFVZH
VFUHHQHGIRURXUJHQGHUDJHDQGUDFH$JHZRXOGEUHDNGRZQWRRYHURU
XQGHU\HDUVROG
)RUDOPRVWDOORXUIRFXVJURXSVZHLQYLWHHLJKWMXURUVDQGXVXDOO\JHWVL[
SHRSOHVKRZXS2XUJRDOLVVL[,W V UDUHWKDWDOOHLJKWVKRZXS:HKDYH
KDGWLPHVZKHUHRQO\RQHWRWKUHHSHRSOHKDYHVKRZHGXSIRUDIRFXVJURXS
7KDW VZK\ZHHPSKDVL]HIRUSHRSOHWKDWZHDUHFRXQWLQJRQWKHPWRVKRZ
XS:HJHWWKHLUFRPPLWPHQWZHIROORZXSZLWKDOHWWHUWRWKHPZLWK
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LQVWUXFWLRQVDQGGLUHFWLRQVIRUILQGLQJWKHIRFXVJURXSDJDLQWHOOLQJWKHP
ZHDUHUHO\LQJRQWKHPWRVKRZXS$QGRIWHQZHZLOOHYHQFDOOSHRSOHRQ
WKHGD\RIWKHIRFXVJURXSWRFRQILUP WKH\DUHFRPLQJRUWRUHPLQGWKHP
7KDW VDOVRWKHUHDVRQZK\ZHVHUYHIRRGDWWKHIRFXVJURXS:HJHWDEHWWHU
WXUQRXW
8VXDOO\ZHSXWDSKRQHQXPEHULQRXUFODVVLILHGDGKDYLQJSHRSOHFDOOD
QXPEHUWKDWLVDQVZHUHGE\DYRLFHPDLO0DNHVXUHWKHYRLFHPDLODVNVWKHP
WROHDYHWKHLUQDPHDQGSKRQHQXPEHUIRUWKHMXU\UHVHDUFKSURMHFW\RXPD\
HYHQZDQWWRDVNWKHPWROHDYHWKHLUDJHJHQGHUDQGUDFH:KHQ\RXUHWXUQ
WKHFDOOVXVHDIRFXVJURXSVFUHHQLQJIRUP:KHQ\RXLQYLWHVRPHRQHWREH
RQWKHJURXSSODFHWKHLUQDPHRQWKHJURXSIRUPDQGFKHFNRIIHDFK
GHPRJUDSKLFFDWHJRU\WRZKLFKWKH\EHORQJ,W VHDV\DWILUVWWRILQGSHRSOH
EHFDXVH\RXFDQXVHHYHU\VLQJOHGHPRJUDSKLFJURXS$V\RXJHWFORVHUWR
ILOOLQJXSWKHJURXSLWJHWVPRUHFKDOOHQJLQJWRILQGWKHULJKWGHPRJUDSKLF
:HWHQGWRJHWDODUJHUHVSRQVHIURPFROOHJHVWXGHQWV0DQ\RIWKHPDUH
VWXG\LQJLQWKHDUHDRIODZDQGKDYHLGHDVWKDWWKH\ZDQWWREHDODZ\HU
7KH\JHWIDVFLQDWHGZLWKWKHLGHDRIZKDWZH UHGRLQJ,W VRND\WRKDYHRQH
VWXGHQWLQRXUJURXSEXWZHGRQRWZDQWPRUHWKDQRQHVWXGHQW6WXGHQWV
ORRNDWWKHZRUOGPXFKGLIIHUHQWO\WKDQPDQ\SHRSOHZKRDUHLQWKHZRUN
ZRUOG$QGLWUHDOO\ZRXOGQ WEHQHILWXVPXFKWRKDYHDJURXSRIVWXGHQWV
DQDO\]HRXUFDVH+RZHYHULW VIDVFLQDWLQJWRZDWFKDVWXGHQWDUJXHZLWKD
\HDUROGDFFRXQWDQWDERXWWKHRXWFRPHRIDFDVH
0DQ\WLPHVZKHQDSHUVRQLVLQYLWHGWRMRLQRXUIRFXVJURXSWKH\ZLOOFDOO
XSWKHLUIULHQGVDQGWHOOWKHPDERXWLWDQGWHOOWKHLUIULHQGVWRFDOOWRR7KH\
GRQ WNQRZWKDWZHZLOOQRWDFFHSWSHRSOHZKRNQRZHDFKRWKHUVRLI\RX
DVNWKHPLIWKH\NQRZVRPHRQHHOVHZLOOXVXDOO\WHOO\RXWKDWWKH\GR'R
QRWLQYLWHSHRSOHWREHRQWKHMXU\ZKRNQRZVRPHRQHHOVHZKR VDOUHDG\RQ
WKHMXU\
1HYHUWHOOSHRSOHZHDUHGRLQJDPRFNMXU\2UDPRFNWULDO2UHYHQD
IRFXVJURXS:HDUHGRLQJDMXU\UHVHDUFKSURMHFW:HGRQRWZDQWWR
JLYHWKHPWKHLGHDWKDWZHDUHGRLQJVRPHWKLQJPRFNWKDWLVQRWUHDORU
VRPHW\SHRIDJDPH7KH\ZLOOEHKHDULQJWKHIDFWVRIDUHDOODZVXLWLQ
PDNLQJDGHFLVLRQRQWKHFDVHLQDZD\WKDWLVJRLQJWRKHOSDUHDOMXU\
UHVROYHWKLVSUREOHPIRUWKHSHRSOHLQYROYHGLQWKHFDVH7KH\ZLOOEH
KHOSLQJWKHUHDOMXU\:KHQ\RXWDONWRUHDOMXURUVDIWHUDWULDORQHRIWKHLU
ELJJHVWIUXVWUDWLRQVLVWKDWWKH\ZHUHDVNHGWRPDNHDQLPSRUWDQWGHFLVLRQ
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DERXWSHRSOH VOLYHVDQGWKH\ZHUHQRWJLYHQWKHLQIRUPDWLRQWKDWWKH\
QHHGHGWRPDNHDTXDOLW\GHFLVLRQ$QGZKDW¶VZRUVHWKH\KDGWRVLWIRU
RIWHQZHHNVZDVWLQJWLPHOLVWHQLQJWRLQIRUPDWLRQWKDWZDVQRWLPSRUWDQWWR
WKHP2XUUHVHDUFKLVJRLQJWRKHOSWKHUHDOSDUWLHVLQWKHFDVHDQGWKHUHDO
MXU\LQWKHFDVHPDNHDEHWWHUGHFLVLRQ
2QWKHGD\RIWKHIRFXVJURXSEHUHDG\IRUWKHJURXSWREHJLQDERXWDQKRXU
EHIRUHWKHWLPHVHW7KDWPHDQVKDYHWKHIRUPVDOUHDG\WKHURRPVHWXSDQG
IRRGUHDG\DQGEHUHDG\IRUSHRSOHWRVWDUWVKRZLQJXSHDUO\:KHQWKHILUVW
SHUVRQDUULYHVWKHIRFXVJURXSKDVVWDUWHG:HZDQWWRPDNHWKHPIHHO
ZHOFRPHLQWHUDFWZLWKWKHPZKLOHWKH\ UHZDLWLQJLQWKHOREE\RULQWKH
IRFXVJURXSURRP,QWURGXFHWKHPWRRWKHUJURXSPHPEHUVDVWKH\DUULYH
:HEDVLFDOO\ZDQWWRPDNHWKHPIHHOFRPIRUWDEOHDQGDUHDOUHDG\³ZDUPLQJ
XSWKHFURZG´VRWRVSHDN,IZHEDVLFDOO\LJQRUHSHRSOHDVWKH\VKRZXS
ZKLOHZHDUHVFUDPEOLQJDURXQGWU\LQJWRJHWRXUIRUPVWRJHWKHUDQGJHW
IRRGVHWXSDQGWKLQJVOLNHWKDWLWEHFRPHVDQDZNZDUGDQGWHQVHVLWXDWLRQ
IRUWKHP$QGWKHQPDNHVUXQQLQJDIRFXVJURXSWKDWPXFKKDUGHUEHFDXVH
ZHZDQWSHRSOHWREHWDONLQJZKHQZHVWDUWJLYLQJWKHPWKHIDFWVRIWKHFDVH
7KHUHIRUHZHVWDUWORRVHQLQJWKHPXSDQGJHWWLQJWKHPPRUHIDPLOLDUZLWKXV
DQGHDFKRWKHUDVWKH\FRPHLQWKHGRRU7KDQNWKHPIRUFRPLQJDQGWHOO
WKHPWKDWZHWKLQNWKH\ OOUHDOO\HQMR\WKHSURFHVV5HPHPEHULW VQRW
QHFHVVDULO\DERXWIXQWKH\DUHKHUHWRZRUNEXWDOPRVWHYHU\RQHHQMR\VWKH
SURFHVV
:HUXQWZRW\SHVRIIRFXVJURXSV0RVWRIRXUIRFXVJURXSVDUHFRQFHSW
IRFXVJURXSV,QFRQFHSWJURXSVZHUHYHDOWKHIDFWVRIDFDVHRQHIDFWDWD
WLPHDQGKDYHWKHIRFXVJURXSDQDO\]HWKDWIDFWDQGKDYHWKHPJXHVVDERXW
ZKDWWKH\WKLQNKDSSHQHGLQWKHFDVHEDVHGRQWKDWIDFW%\UHYHDOLQJWKH
FDVHWRWKHPLQWKLVZD\ZHFDQILQGZKDWDUHWKHPRVWSRZHUIXOIDFWVLQWKH
FDVH$QGDGGLWLRQDOO\ZHFDQOHDUQKRZWRVHTXHQFHHYLGHQFHZKHQZH
SUHVHQWWKHFDVHWRDMXU\7KDW VZK\LW VLPSRUWDQWWKDWWKH\NQRZQRWKLQJ
DERXWWKHFDVHIRURXUSURFHVVEHIRUHSDUWLFLSDWLQJLQRQHRIRXUFRQFHSW
IRFXVJURXSV7RUXQDFRQFHSWJURXSZHQHHGWZRVWDIIPHPEHUV2QH
SHUVRQLVWKHPRGHUDWRURIWKHJURXSZKRGLUHFWVWKHGLVFXVVLRQDVNV
TXHVWLRQVRIWKHPHPEHUVDQGPDNHVVXUHDOOSHRSOHJHWDFKDQFHWRWDONDQG
WKHRWKHUSHUVRQLVWKHIDFWSHUVRQZKRUHYHDOVWKHIDFWVWRWKHMXU\DVWKH
PRGHUDWRULQVWUXFWVWKHPWRUHYHDOIDFWV
7KHRWKHUW\SHRIIRFXVJURXSZHUXQLVDVWUXFWXUHGIRFXVJURXS7KH
VWUXFWXUHGJURXSLVPRUHOLNHDWUDGLWLRQDOPRFNWULDO7KDW VZKHUHZHKDYH
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WZRDWWRUQH\VDQGDPRGHUDWRU7KHDWWRUQH\VGRQRWDFWXDOO\KDYHWREH
OLFHQVHGDWWRUQH\VEXWDSHUVRQZKRZLOODUJXHDFDVHWRSUHVHQWHYLGHQFH
IRUDVWUXFWXUHGDPRXQWRIWLPHIROORZHGE\DSHUVRQZKRDUJXHVWRSUHVHQW
DFDVH ³FORSHQLQJ´ IURPWKHRWKHUSRLQWRIYLHZ:HXVXDOO\UXQWKH
FRQFHSWIRFXVJURXSVHDUO\LQWKHFDVHZKLFKKHOSVXVGLUHFWRXUGLVFRYHU\
DQGWKHVWUXFWXUHGIRFXVJURXSVZLOOEHGRQHDVRXUILQDOSUHSDUDWLRQVIRU
WULDODVZHILQHWXQHRXUDUJXPHQWVDQGHYLGHQFHSUHVHQWDWLRQV
7KHJRDORIWKHIRFXVJURXSLVWRILQGRXWZK\ZHORVHDFDVH:HORVHPRVW
RIRXUIRFXVJURXSVE\GHVLJQ:HGRQ WOHDUQDVPXFKIURPZLQQLQJ
:KHQZHORVHZHDQDO\]HWKHFDVHDQGILJXUHRXWZKDWLQIRUPDWLRQWKHMXU\
QHHGVZKDWDUJXPHQWVDUHSHUVXDVLYHDQGZKDWIDFWVDUHWKHPRVWSRZHUIXO
DJDLQVWDQGIRUXV:HQHHGIRUVRPHERG\WRNHHSDW\SHRIDWUDQVFULSW
GXULQJWKHIRFXVJURXSVRWKDWZHFDQUHPHPEHUZKDWWKHMXURUVVDLG
ZLWKRXWKDYLQJWRJRWKURXJKVHYHUDOKRXUVRIYLGHRWDSH



Chapter 7
12 of 19

JURY RESEARCH PROJECT
SIGN IN

Date of Jury Research Project: ___________________________________
Time of Jury Research Project: ___________________________________

NAMES:
1.
2.
3.
4.
5.
6.
7.
8.
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Participant Data
Your answers are absolutely confidential.
Print Clearly:
Name:____________________________________

Phone_________

____ male

Age __________

______female

Where do you live? (name of city or town) _________________________________
Employer:_________________________

How long? ________ years

What kind of work do you do? ______________________________
If retired, who was your last employer? _______________________
What kind of work did you do?______________________________
Do you now or have you ever supervised other employees?
_______yes

________no

how many? __________ (if none, write 0)
Do you now or have you ever owned your own business?
_____ now

____previously

_______never

number of employees (not including yourself)_____________
Total number of years in school, kindergarten through college:_________ years
College degree(s)____________________________
Majors_____________________________________
Military service: Branch____________________

rank__________________

Dates: from______________ to_______________________
Principal military duties:_____________________________
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Ethnic background (it is essential for you to answer this question so that we see whether
we have a fair cross section of the community.)
_____ African-American (black)
_____ Asian
_____ Caucasian (white)
_____ Hispanic
_____ Native American (American Indian)
_____ Other (please specify): _____________________
Marital Status
_____ single and never married
_____ currently married
_____ separated (legally or not)
_____ divorced
_____ widow/widower
_____ living with significant other
_____ other (specify) ___________________________
Occupation of spouse or significant other ________________________
If any of your children are employed, please list their occupations:

Do you know anyone with Post-traumatic stress disorder?
______yes

______ no

Please describe their condition:
________________________________________________
What caused it?___________________________________
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Confidentiality Form

Dear Participant,
Today you will help decide a real lawsuit. Because it is real, it is important to listen
carefully and to arrive at a fair verdict.
To protect everyone involved, please sign the confidentiality agreement below. This
agreement also requires us to hold in confidence all information you provide us about
yourself. This information is necessary for us to ensure that a fair cross section of the
community is involved in this decision making.
Thank you for participating.

In re: ________________
In return for financial consideration, I agree to participate in deciding the
above-referenced matter.
—I agree to be videotaped.
—I agree to hold everything about this case in strictest confidence. I will
not talk about this case to anyone after I leave here. In return, I understand
that all information I provide about myself will be held in strictest
confidence.
—I understand that this case is real. Therefore I will do my best to arrive
at an honest and fair decision.

Signature: ________________________________________ Date:________________________

Please print your name: __________________________________________________________
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FOCUS GROUP SCREENING
EXPLAIN SCREENER, When respondents call in, explain that it is necessary for you to
ask a few questions so that you can assemble a cross section of the community.
TERMINATING UNUSABLE RESPONDENTS. When any response to the following
questions shows that you already have enough people in that category, terminate the call
by thanking the caller and saying you will call him or her next time.
SAVE UNUSABLE RESPONDENTS ON FILE. Keep the unusable names on file. You
may need them to replace someone who drops out later.
Name __________________________________________________________________
Address ________________________________________________________________
_______________________________________________________________________
Phone Number: __________________________________________________________
1. Sex

M

F

2. Age _________
3. Occupation ________________________________________________________
4. Spouse’s Occupation _______________________________________________
5. Are you a full time student? _________________________
6. Do you or anyone you know well work in law enforcement, the legal profession,
or the justice system (the courts)? [If yes, thank and terminate.]
_______________________________________________________________
7. Do you or anyone you know well work for a radio or TV station, newspaper,
magazine, or other news organization? [If yes, thank and terminate.]
______________________________________________________________
8. Race:
a.
b.
c.
d.
e.
f.

__________Caucasian (white)
__________Asian
__________Native American Indian
__________African-American
__________Hispanic
__________Other
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9. How far in school?________________________________________
10. Have you ever served on a jury? [we do not want more than 20% who have
served before, because previous juror service can influence how jurors make
decisions.] ______________________________
11. Are you currently called for jury duty? [If yes, thank and terminate.]
12. Can you read or write without assistance? Yes

no

13. Read a list of the parties, key witnesses, attorneys, and law firms involved in the
case. (Include a number of fake names and firms as well.) Screen out jurors who
know any of them personally or who have or have had direct dealings with any of
them.
Also screen out jurors who are involved with business establishments, firms or
institutions similar to those involved in the case. (This is to protect confidentiality
and to eliminate jurors who might have a personal bias.)
Accept no one who works in or has worked in, or who has a spouse who works or
has worked in, law enforcement, the legal system, the courts system in any capacity,
or in any field relevant to this case (ie, if it is a med mal case, accept no medical
workers).
Accept no more than one full-time student for every twelve other callers.
Certain attitudes can have a strong impact on decision making, so you will need a
mix or any such attitudes that might affect how jurors respond to your particular case.
For example, in a case involving firearms, you want people both for and against gun
control. In a case involving such prenatal procedures as amniocentesis, you want
people both against abortion and pro-choice, because those attitudes could easily
affect their decision making in such a case.
If the caller does not fall into any demographic or attitude categories that are full,
and is otherwise eligible, invite the caller to attend. This should be done right at the
end of the call, not at a later time.
Participants may not bring anyone with them. NO husband-wife teams or friends.
You do not want the jurors to know each other.
Do not ask or allow participants to suggest other people to invite.
Give them directions and specify time and place.
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VERDICT FORM
Your Name: _______________________________________________
Do you find in favor of (circle one)
Plaintiff
Defendant
Why?___________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________

Is the Plaintiff entitled to money damages? (circle one)

Yes

No

Why or Why Not?
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________

How much money should the plaintiff recover? _________________________________

What other information would you like to know?
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________
________________________________________________________________________

TRYING YOUR BEST: EMPLOYMENT LAW GOES TO COURT

Judges’ Professionalism Panel:
Best Practices For A Storybook Ending
Presented By:
Hon. Marc T. Treadwell
Judge, US District Court, Middle District of Georgia
Macon, GA
Hon. Amy M. Totenberg
Judge, US District Court, Northern District of Georgia
Atlanta, GA
Hon. Justin S. Anand
Magistrate Judge, US District Court, Northern District of Georgia
Atlanta, GA
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3HUPLVVLRQWRUHSULQW&RGHRI3UHWULDODQG7ULDO&RQGXFWLQLWVHQWLUHW\
KDVEHHQJUDQWHGE\WKH$PHULFDQ&ROOHJHRI7ULDO/DZ\HUV

Chapter 8
2 of 36

Please accept this copy of the Code of Pretrial and Trial Conduct published by the
American College of Trial Lawyers. The development of this Code by the Fellows
of the College and its distribution to persons and institutions engaged in all
aspects of the administration of justice represents an important part of the execution
of the College’s mandate to improve and elevate standards of trial practice, the
administration of justice and the ethics of the profession.
The American College of Trial Lawyers, founded in 1950, is composed of the best
of the trial bar from the United States and Canada. Fellowship in the College is
extended by invitation only, after careful investigation, to those experienced trial
lawyers who have mastered the art of advocacy and whose professional careers have
been marked by the highest standards of ethical conduct, professionalism, civility
and collegiality. Lawyers must have a minimum of 15 years’ experience before they
can be considered for Fellowship. Membership in the College cannot exceed 1% of
the total lawyer population of any state or province. Fellows are carefully selected
from among those who represent plaintiffs and those who represent defendants
in civil cases; those who prosecute and those who defend persons accused of
crime. The College is thus able to speak with a balanced voice on important issues
affecting the administration of justice.
The College is confident that utilization of this Code in the course of legal
proceedings in the courts and as a teaching aid at the Bar and in the nation’s law
schools will represent a positive contribution to improving and elevating standards
of trial practice, the administration of justice and the ethics of the profession.

NATIONAL OFFICE
19900 MacArthur Blvd.
Suite 610
Irvine, CA 92612
t: 949.752.1801
f: 949.752.1674
www.actl.com
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0HVVDJHIURPWKH&KLHI-XVWLFHRIWKH8QLWHG6WDWHV


)RUPRUHWKDQ¿IW\\HDUVWKH$PHULFDQ&ROOHJHRI7ULDO/DZ\HUVKDVSURPRWHG
SURIHVVLRQDOLVPLQWKHFRQGXFWRIWULDOOLWLJDWLRQ,WVDXWKRULWDWLYH&RGHRI7ULDO&RQGXFW
ILUVWSXEOLVKHGLQKDVVHUYHGDVDQHQGXULQJODQGPDUNLQWKHGHYHORSPHQWRI
SURIHVVLRQDOVWDQGDUGVIRUDGYRFDWHV

7KH&ROOHJHFRQWLQXHVWKRVHHIIRUWVWKURXJKWKHSXEOLFDWLRQRILWVUHYLVHGDQG
HQODUJHG&RGHRI3UHWULDODQG7ULDO&RQGXFW7KLVFRPSUHKHQVLYHUHVRXUFHVHWVRXW
DVSLUDWLRQDOSULQFLSOHVWRJXLGHOLWLJDWRUVLQDOODVSHFWVRIWKHLUZRUNDVDGYRFDWHVRIFOLHQW
LQWHUHVWV7KH&RGHORRNVEH\RQGWKHPLQLPXPHWKLFDOUHTXLUHPHQWVWKDWHYHU\ODZ\HU
PXVWIROORZDQGLQVWHDGLGHQWL¿HVWKRVHSUDFWLFHVWKDWHOHYDWHWKHSURIHVVLRQDQGFRQWULEXWH
WRIDLUQHVVLQWKHDGPLQLVWUDWLRQRIMXVWLFH

$V-XVWLFH)UDQNIXUWHUQRWHG³$QDWWRUQH\DFWLYHO\HQJDJHGLQWKHFRQGXFWRID
WULDOLVQRWPHUHO\DQRWKHUFLWL]HQ+HLVDQLQWLPDWHDQGWUXVWHGDQGHVVHQWLDOSDUWRIWKH
PDFKLQHU\RIMXVWLFHDQµRI¿FHURIWKHFRXUW¶LQWKHPRVWFRPSHOOLQJVHQVH´,HQFRXUDJH
ODZ\HUVZKRHQJDJHLQWULDOZRUNWRREVHUYHDQGDGYDQFHWKHSULQFLSOHVWKDWWKH&ROOHJH
KDVVHWIRUWKLQWKLVYROXPH

,FRPPHQGWKH$PHULFDQ&ROOHJHRI7ULDO/DZ\HUVIRULWVOHDGHUVKLSLQGH¿QLQJ
DQGUH¿QLQJWKHVWDQGDUGVRISURIHVVLRQDOLVPWKDWDUHYLWDOWRRXUV\VWHPRIMXVWLFH

-RKQ*5REHUWV-U
&KLHI-XVWLFHRIWKH8QLWHG6WDWHV
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“

,

hold every man a debtor to his profession; from the which, as men of

course do seek to receive countenance and proﬁt, so ought they of duty to endeavor
themselves, by way of amends, to be a help and ornament thereto.”
] Sir Francis Bacon ^
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$SSURYHGE\WKH%RDUGRI5HJHQWV-XQH
&RS\ULJKW
$PHULFDQ&ROOHJHRI7ULDO/DZ\HUV
$OO5LJKWV5HVHUYHG
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7DEOHRI&RQWHQWV

3DJH
)RUZDUG
3UHDPEOH
4XDOLWLHVRID7ULDO/DZ\HU
2EOLJDWLRQVWR&OLHQWV
2EOLJDWLRQVWR&ROOHDJXHV
2EOLJDWLRQVWRWKH&RXUW
2EOLJDWLRQVWRWKH6\VWHPRI-XVWLFH
0RWLRQVDQG3UHWULDO3URFHGXUH
'LVFRYHU\
5HODWLRQVKLSVZLWK:LWQHVVHVDQG/LWLJDQWV
7ULDO 
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)RUZDUG

T

KH/HJDO(WKLFVDQG3URIHVVLRQDOLVP&RPPLWWHHRIWKH$PHULFDQ&ROOHJHRI7ULDO/DZ\HUV WKH
³&ROOHJH´ LVFKDUJHGZLWKWKHIROORZLQJPDQGDWH
7RDGYDQFHLPSURYHDQGSURPRWHHWKLFDOVWDQGDUGVDQGSURIHVVLRQDOLVP
LQWKHWULDOEDULQDOOLWVDVSHFWVLQERWKWKH8QLWHG6WDWHVDQG&DQDGDDV
ZHOODVWRHQJDJHLQVXFKRWKHUDFWLYLWLHVDVPD\EHGLUHFWHGE\WKH%RDUG
RI5HJHQWV


$OOMXULVGLFWLRQVKDYHFRGHVRIFRQGXFWWKDWSUHVFULEHPLQLPXPVWDQGDUGVIRUGLVFLSOLQDU\
SXUSRVHV7KHUHLVQRQHHGKHUHWRGXSOLFDWHVXFKVWDQGDUGV7KLV$&7/&RGHUHSUHVHQWVDQDWWHPSW
E\WKH&ROOHJHWRVHWGRZQDVSLUDWLRQDOUDWKHUWKDQPLQLPDOJXLGHOLQHVIRUWULDOODZ\HUVDQGMXGJHV
7KHSUREOHPLQWULDOSUDFWLFHWRGD\LVQRWWKDWODZ\HUVYLRODWHWKHHWKLFDOUXOHVDOWKRXJKVRPHODZ\HUV
GR0RVWODZ\HUVNQRZWKHUXOHVDQGWU\WRFRPSO\7KHUHDOSUREOHPLVWKHJUDGXDOFRUURVLRQRIWKH
SURIHVVLRQ¶VWUDGLWLRQDODVSLUDWLRQVZKLFKDUH
x

+RQRUIRUYDOXHVVXFKDVKRQHVW\UHVSHFWDQGFRXUWHV\WRZDUGOLWLJDQWVRSSRVLQJ
DGYRFDWHVDQGWKHFRXUW

x

$GLVWDVWHIRUPHDQQHVVVKDUSSUDFWLFHDQGXQQHFHVVDULO\DJJUHVVLYHEHKDYLRU

x

(QJDJHPHQWLQSXEOLFVHUYLFH

x

$IRFXVRQWKHHI¿FLHQWIDLUSUHSDUDWLRQDQGWULDORIFDVHVDQG

x

$UROHDVDJHQWIRUFRXQVHOLQJDQGIRUWKHUHVROXWLRQRIGLVSXWHV


'HVSLWHZKDWWKHSURIHVVLRQVD\VWKHSURIHVVLRQRIWHQDFWVDVLIWKHVHYDOXHVDUHLQFRQVLVWHQWZLWK
HIIHFWLYHDGYRFDF\LQDQDGYHUVDU\V\VWHPRIMXVWLFH7KH&ROOHJHLVXQLTXHO\SRVLWLRQHGWROHDGWKHZD\
LQFKDQJLQJWKHVHDWWLWXGHVEHFDXVHLWVWULYHVWRRIIHU)HOORZVKLSRQO\WRWKRVHODZ\HUVZKRHPERG\WKH
VNLOODQGYDOXHVWRZKLFKWKH\DQGWKHSURIHVVLRQVKRXOGDVSLUH7KH&ROOHJHFDQQRWOHDGE\IRFXVLQJRQ
WKHORZHVWÀRRURIDFFHSWDEOHEHKDYLRU

7KH&ROOHJHVHHVWKHQHZFRGHDVRQHWKDWFDQEHHQGRUVHGE\FRXUWVWKDWFDQEHSUR¿WDEO\XVHG
LQWUDLQLQJSURJUDPVE\ODZVFKRROVDQGEDURUJDQL]DWLRQVDQGWKDWGHVFULEHVWKHYDOXHVWKDWWKH)HOORZV
RIWKH$PHULFDQ&ROOHJHRI7ULDO/DZ\HUVHQGRUVHDQGSUDFWLFHGDLO\

7KHQHZ&RGHRI3UHWULDODQG7ULDO&RQGXFWLVDSURGXFWWKDWWKH&ROOHJHEHOLHYHVFDQEHHQGRUVHG
E\FRXUWVDQGWKHSURIHVVLRQDVDUWLFXODWLQJWKHOHYHORIFRQGXFWWRZKLFKDOOPHPEHUVRIRXUSURIHVVLRQ
VKRXOGDVSLUH,IWULDOODZ\HUVSUDFWLFHWKHVHSULQFLSOHVWKHSURIHVVLRQZLOOEHJLQDSURFHVVRIFKDQJHWKDW
EHQH¿WVODZ\HUVOLWLJDQWVDQGRXUV\VWHPRIMXVWLFH

&2'(2)35(75,$/$1'75,$/&21'8&7
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3UHDPEOH

$

GPLVVLRQWRWKH%DULVDKLJKKRQRUDQGWKRVHODZ\HUVZKRGHYRWHWKHLUOLYHVWRSUHVHQWLQJFDVHV
LQWKHFRXUWVDUHWUXO\SULYLOHJHG7ULDOODZ\HUVDUHRI¿FHUVRIWKHFRXUW7KH\DUHHQWUXVWHGZLWK
DFHQWUDOUROHLQWKHDGPLQLVWUDWLRQRIMXVWLFHLQRXUVRFLHW\QHFHVVDU\WRGHPRFUDF\/DZ\HUV
ZKRHQJDJHLQWULDOZRUNKDYHDVSHFLDOUHVSRQVLELOLW\WRVWULYHIRUSURPSWHI¿FLHQWHWKLFDOIDLUDQGMXVW
GLVSRVLWLRQRIOLWLJDWLRQ7KH$PHULFDQ&ROOHJHRI7ULDO/DZ\HUVEHOLHYHVWKDWDVRI¿FHUVRIWKHFRXUW
WULDOODZ\HUVPXVWFRQGXFWWKHPVHOYHVLQDPDQQHUWKDWUHÀHFWVWKHGLJQLW\IDLUQHVVDQGVHULRXVQHVVRI
SXUSRVHRIWKHV\VWHPRIMXVWLFHWKH\VHUYH7KH\PXVWEHUROHPRGHOVRIVNLOOKRQHVW\UHVSHFWFRXUWHV\
DQGIDLUQHVVFRQVLVWHQWZLWKWKHLUREOLJDWLRQVWRWKHFOLHQWDQGWKHFRXUW

7ULDOODZ\HUVKDYHDGXW\WRFRQGXFWWKHPVHOYHVVRDVWRSUHVHUYHWKHULJKWWRDIDLUWULDORQHRI
WKHPRVWEDVLFRIDOOFRQVWLWXWLRQDOJXDUDQWHHVZKLOHFRXUDJHRXVO\YLJRURXVO\DQGGLOLJHQWO\UHSUHVHQWLQJ
WKHLUFOLHQWVDQGDSSO\LQJWKHUHOHYDQWOHJDOSULQFLSOHVWRWKHIDFWVDVIRXQG:LWKRXWFRXUWHV\IDLUQHVV
FDQGRUDQGRUGHULQWKHSUHWULDOSURFHVVDQGLQWKHFRXUWURRPUHDVRQFDQQRWSUHYDLODQGFRQVWLWXWLRQDO
ULJKWVWRMXVWLFHOLEHUW\IUHHGRPDQGHTXDOLW\XQGHUODZZLOOEHMHRSDUGL]HG7KHGLJQLW\GHFRUXPDQG
FRXUWHV\WKDWKDYHWUDGLWLRQDOO\FKDUDFWHUL]HGWKHFRXUWVDUHQRWHPSW\IRUPDOLWLHV7KH\DUHHVVHQWLDOWR
DQDWPRVSKHUHLQZKLFKMXVWLFHFDQEHGRQH
1RFOLHQWFRUSRUDWHRULQGLYLGXDOKRZHYHUSRZHUIXOQRUDQ\FDXVHFLYLOFULPLQDORUSROLWLFDO
KRZHYHULPSRUWDQWLVHQWLWOHGWRUHFHLYHQRUVKRXOGDQ\ODZ\HUUHQGHUDQ\VHUYLFHRUDGYLFHHQFRXUDJ
LQJRULQYLWLQJGLVUHVSHFWRIWKHODZRURIWKHMXGLFLDORI¿FH1RODZ\HUPD\VDQFWLRQRULQYLWHFRUUXSWLRQ
RIDQ\SHUVRQH[HUFLVLQJDSXEOLFRI¿FHRUSULYDWHWUXVW1RODZ\HUPD\FRQGRQHLQDQ\ZD\GHFHSWLRQRU
EHWUD\DORIWKHFRXUWIHOORZPHPEHUVRIWKH%DURUWKHSXEOLF$ODZ\HUDGYDQFHVWKHKRQRURIWKHSUR
IHVVLRQDQGWKHEHVWLQWHUHVWVRIWKHFOLHQWZKHQDODZ\HUHPERGLHVDQGHQFRXUDJHVDQKRQHVWDQGSURSHU
UHVSHFWIRUWKHODZLWVLQVWLWXWLRQVDQGRI¿FHUV$ERYHDOODODZ\HU¿QGVWKHKLJKHVWKRQRULQDGHVHUYHG
UHSXWDWLRQDVDQRI¿FHUIRUMXVWLFHIDLWKIXOWRSULYDWHWUXVWDQGWRSXEOLFGXW\DQGDVDQKRQHVWSHUVRQ
7KLV&RGHRI3UHWULDODQG7ULDO&RQGXFW ³WKH&RGH´ LVQRWLQWHQGHGWRVXSSODQWDQ\ORFDOUXOHV
SURFHGXUDOUXOHVRUUXOHVRISURIHVVLRQDOFRQGXFW7KLV&RGHDLPVWRSURYLGHDVSLUDWLRQDOJXLGDQFHIRU
WULDOODZ\HUV,WVHWVIRUWKDVWDQGDUGDERYHWKHHWKLFDOPLQLPXP±DVWDQGDUGRIFRQGXFWZRUWK\RIWKH
SULYLOHJHVDQGUHVSRQVLELOLWLHVFRQIHUUHGRQWKRVHZKRKDYHVZRUQWRVHUYHRXUV\VWHPRIMXVWLFH
7KLV&RGHLVLQWHQGHGWRSURYLGHJXLGDQFHIRUDODZ\HU¶VSURIHVVLRQDOFRQGXFWH[FHSWLQVRIDUDV
WKHDSSOLFDEOHODZFRGHRUUXOHVRISURIHVVLRQDOFRQGXFWLQDSDUWLFXODUMXULVGLFWLRQUHTXLUHRWKHUZLVH,W
LVDQDVSLUDWLRQDOJXLGHIRUWULDOODZ\HUVDQGVKRXOGQRWJLYHULVHWRDFDXVHRIDFWLRQRUVDQFWLRQFUHDWHD
SUHVXPSWLRQWKDWDOHJDOGXW\KDVEHHQEUHDFKHGRUIRUPWKHEDVLVIRUGLVFLSOLQDU\SURFHHGLQJVQRWFUHDWHG
XQGHUWKHDSSOLFDEOHODZFRXUWUXOHVRUUXOHVRISURIHVVLRQDOFRQGXFW
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&2'(2)35(75,$/$1'75,$/&21'8&7
4XDOLWLHVRID7ULDO/DZ\HU
7ULDOODZ\HUVDUHRI¿FHUVRIWKHFRXUW7KH\DUHHQWUXVWHGZLWKDFHQWUDOUROHLQWKHDGPLQLVWUDWLRQ
RIMXVWLFHLQRXUVRFLHW\/DZ\HUVZKRHQJDJHLQWULDOZRUNKDYHDVSHFLDOUHVSRQVLELOLW\WRVWULYHIRU
SURPSWHI¿FLHQWHWKLFDOIDLUDQGMXVWGLVSRVLWLRQRIOLWLJDWLRQ


+RQHVW\&RPSHWHQFHDQG'LOLJHQFH
D

$ODZ\HUPXVWLQDOOSURIHVVLRQDOFRQGXFWEHKRQHVWFDQGLGDQGIDLU

E
$ODZ\HUPXVWSRVVHVVDQGDSSO\WKHOHJDONQRZOHGJHVNLOOWKRURXJKQHVVDQG
SUHSDUDWLRQQHFHVVDU\IRUH[FHOOHQWUHSUHVHQWDWLRQ
F
$ODZ\HUPXVWGLOLJHQWO\SXQFWXDOO\DQGHI¿FLHQWO\GLVFKDUJHWKHGXWLHVUHTXLUHGE\WKH
UHSUHVHQWDWLRQLQDPDQQHUFRQVLVWHQWZLWKWKHOHJLWLPDWHLQWHUHVWVRIWKHFOLHQW

2EOLJDWLRQVWR&OLHQWV
$ODZ\HUPXVWSURYLGHDFOLHQWXQGLYLGHGDOOHJLDQFHJRRGFRXQVHODQGFDQGRUWKHXWPRVW
DSSOLFDWLRQRIWKHODZ\HU¶VOHDUQLQJVNLOODQGLQGXVWU\DQGWKHHPSOR\PHQWRIDOODSSURSULDWHPHDQV
ZLWKLQWKHODZWRSURWHFWDQGHQIRUFHOHJLWLPDWHLQWHUHVWVRIDFOLHQW$ODZ\HUPD\QHYHUEHLQÀXHQFHG
GLUHFWO\RULQGLUHFWO\E\DQ\FRQVLGHUDWLRQRIVHOILQWHUHVW$ODZ\HUKDVDQREOLJDWLRQWRXQGHUWDNH
XQSRSXODUFDXVHVLIQHFHVVDU\WRHQVXUHMXVWLFH$ODZ\HUPXVWPDLQWDLQDQDSSURSULDWHSURIHVVLRQDO
GLVWDQFHLQDGYLVLQJKLVRUKHUFOLHQWLQRUGHUWRSURYLGHWKHJUHDWHVWZLVGRP


(PSOR\PHQWDQG:LWKGUDZDO

D
,WLVWKHULJKWRIDODZ\HUWRDFFHSWHPSOR\PHQWLQDQ\FLYLOFDVHXQOHVVVXFKHPSOR\PHQW
LVRUZRXOGOLNHO\UHVXOWLQDYLRODWLRQRIWKHUXOHVRISURIHVVLRQDOUHVSRQVLELOLW\DUXOHRIFRXUWRU
DSSOLFDEOHODZ,WLVWKHODZ\HU¶VULJKWDQGGXW\WRWDNHDOOSURSHUDFWLRQVDQGVWHSVWRSUHVHUYHDQGSURWHFW
WKHOHJDOPHULWVRIWKHFOLHQW¶VSRVLWLRQDQGFODLPVDQGWKHODZ\HUVKRXOGQRWGHFOLQHHPSOR\PHQWLQD
FDVHRQWKHEDVLVRIWKHXQSRSXODULW\RIWKHFOLHQW¶VFDXVHRUSRVLWLRQ
E
7KHULJKWRIDSHUVRQDFFXVHGRIDFULPHWREHUHSUHVHQWHGE\FRPSHWHQWFRXQVHOLV
HVVHQWLDOWRRXUV\VWHPRIMXVWLFH$ODZ\HUVKRXOGQRWGHFOLQHVXFKUHSUHVHQWDWLRQEHFDXVHRIWKHODZ\HU¶V
SHUVRQDORUWKHFRPPXQLW\¶VRSLQLRQRIWKHJXLOWRIWKHDFFXVHGRUKHLQRXVQHVVRIWKHFULPH$ODZ\HU
PXVWUDLVHDOOGHIHQVHVDQGDUJXPHQWVWKDWVKRXOGEHDVVHUWHGRQWKHFOLHQW¶VEHKDOI


)LGHOLW\WRWKH&OLHQW¶V,QWHUHVWV

$ODZ\HUPXVWQRWSHUPLWFRQVLGHUDWLRQVRISHUVRQDORURUJDQL]DWLRQDODGYDQFHPHQW¿QDQFLDO
JDLQIDYRUZLWKRWKHUSHUVRQVRURWKHULPSURSHUFRQVLGHUDWLRQVWRLQÀXHQFHWKHUHSUHVHQWDWLRQRIWKH
FOLHQW
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2EOLJDWLRQVWR&ROOHDJXHV

$ODZ\HUVKRXOGEHVWUDLJKWIRUZDUGDQGFRXUWHRXVZLWKFROOHDJXHV$ODZ\HUVKRXOGEH
FRRSHUDWLYHZLWKRWKHUFRXQVHOZKLOH]HDORXVO\UHSUHVHQWLQJWKHFOLHQW$ODZ\HUPXVWEHVFUXSXORXVLQ
REVHUYLQJDJUHHPHQWVZLWKRWKHUODZ\HUV


5HODWLRQVZLWK2WKHU&RXQVHO
D

$ODZ\HUPXVWEHFRXUWHRXVDQGKRQHVWZKHQGHDOLQJZLWKRSSRVLQJFRXQVHO

E
$ODZ\HUVKRXOGQRWPDNHGLVSDUDJLQJSHUVRQDOUHPDUNVRUGLVSOD\DFULPRQ\WRZDUG
RSSRVLQJFRXQVHODQGPXVWDYRLGGHPHDQLQJRUKXPLOLDWLQJZRUGVLQZULWWHQDQGRUDOFRPPXQLFDWLRQ
ZLWKDGYHUVDULHV
F
:KHQSUDFWLFDEOHDQGFRQVLVWHQWZLWKWKHFOLHQW¶VOHJLWLPDWHLQWHUHVWVDQGORFDOFXVWRP
ODZ\HUVVKRXOGDJUHHWRUHDVRQDEOHUHTXHVWVWRZDLYHSURFHGXUDOIRUPDOLWLHV
G
7KHODZ\HUDQGQRWWKHFOLHQWKDVWKHGLVFUHWLRQWRGHWHUPLQHWKHFXVWRPDU\
DFFRPPRGDWLRQVWREHJUDQWHGRSSRVLQJFRXQVHOLQDOOPDWWHUVQRWGLUHFWO\DIIHFWLQJWKHPHULWVRIWKH
FDXVHRUSUHMXGLFLQJWKHFOLHQW¶VULJKWV
H
$ODZ\HUPXVWDGKHUHVWULFWO\WRDOOZULWWHQRURUDOSURPLVHVWRDQGDJUHHPHQWVZLWK
RSSRVLQJFRXQVHODQGVKRXOGDGKHUHLQJRRGIDLWKWRDOODJUHHPHQWVLPSOLHGE\WKHFLUFXPVWDQFHVRUE\
DSSURSULDWHORFDOFXVWRP
I
:ULWWHQFRPPXQLFDWLRQVZLWKRSSRVLQJFRXQVHOPD\UHFRUGDQGFRQ¿UPDJUHHPHQWVDQG
XQGHUVWDQGLQJVEXWPXVWQRWEHZULWWHQWRDVFULEHWRDQ\SHUVRQDSRVLWLRQWKDWKHRUVKHKDVQRWWDNHQRU
WRFUHDWHDUHFRUGRIHYHQWVWKDWKDYHQRWRFFXUUHG

2EOLJDWLRQVWRWKH&RXUW
-XGJHVDQGODZ\HUVHDFKKDYHREOLJDWLRQVWRWKHFRXUWWKH\VHUYH$ODZ\HUPXVWEHUHVSHFWIXO
GLOLJHQWFDQGLGDQGSXQFWXDOLQDOOGHDOLQJVZLWKWKHMXGLFLDU\$ODZ\HUKDVDGXW\WRSURPRWHWKHGLJQLW\
DQGLQGHSHQGHQFHRIWKHMXGLFLDU\DQGSURWHFWLWDJDLQVWXQMXVWDQGLPSURSHUFULWLFLVPDQGDWWDFN$MXGJH
KDVDFRUUHVSRQGLQJREOLJDWLRQWRUHVSHFWWKHGLJQLW\DQGLQGHSHQGHQFHRIWKHODZ\HUZKRLVDOVRDQ
RI¿FHURIWKHFRXUW
&RPPXQLFDWLRQZLWKWKH&RXUW
D
$ODZ\HUPXVWDOZD\VVKRZFRXUWHV\WRDQGUHVSHFWIRUDSUHVLGLQJMXGJH:KLOHDODZ\HU
PD\EHFRUGLDOLQFRPPXQLFDWLQJZLWKDSUHVLGLQJMXGJHLQFRXUWRULQFKDPEHUVWKHODZ\HUVKRXOGQHYHU
H[KLELWLQDSSURSULDWHIDPLOLDULW\,QVRFLDOUHODWLRQVZLWKPHPEHUVRIWKHMXGLFLDU\DODZ\HUVKRXOGWDNH
FDUHWRDYRLGDQ\LPSURSULHW\RUDSSHDUDQFHRILPSURSULHW\,QPDNLQJDQ\FRPPXQLFDWLRQDERXWDMXGJH
DODZ\HUVKRXOGQRWH[SUHVVRULPSO\WKDWWKHODZ\HUKDVDVSHFLDOUHODWLRQVKLSRULQÀXHQFHZLWKWKHMXGJH
E
$ODZ\HUVKRXOGQHYHUPDNHDQ\DWWHPSWWRREWDLQDQDGYDQWDJHWKURXJKLPSURSHU
H[SDUWHFRPPXQLFDWLRQZLWKDMXGJHRUWKHVWDIILQWKHMXGJH¶VFKDPEHUV$ODZ\HUPXVWPDNHHYHU\
HIIRUWWRDYRLGVXFKFRPPXQLFDWLRQRQDQ\VXEVWDQWLYHPDWWHUDQGDQ\PDWWHUWKDWFRXOGUHDVRQDEO\
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EHSHUFHLYHGDVVXEVWDQWLYHH[FHSWDVDGGUHVVHGLQVXESDUW F EHORZ:KHQDODZ\HULQIRUPDOO\
FRPPXQLFDWHVZLWKDFRXUWWKHKLJKHVWGHJUHHRISURIHVVLRQDOLVPLVUHTXLUHG
F
,IH[SDUWHFRPPXQLFDWLRQZLWKWKHFRXUWLVSHUPLWWHGE\DSSOLFDEOHUXOHVRIHWKLFVDQG
SURFHGXUHDODZ\HUPXVWGLOLJHQWO\DWWHPSWWRQRWLI\RSSRVLQJSDUWLHVWKURXJKWKHLUFRXQVHOLINQRZQ
XQOHVVJHQXLQHFLUFXPVWDQFHVH[LVWWKDWZRXOGOLNHO\SUHMXGLFHWKHFOLHQW¶VULJKWVLIQRWLFHZHUHJLYHQ
:KHQJLYLQJVXFKQRWLFHWKHODZ\HUVKRXOGDGYLVHWKHRSSRQHQWRIWKHEDVLVIRUVHHNLQJLPPHGLDWHUHOLHI
DQGVKRXOGPDNHUHDVRQDEOHHIIRUWVWRDFFRPPRGDWHWKHRSSRQHQW¶VVFKHGXOHVRWKDWWKHSDUW\DIIHFWHG
PD\EHUHSUHVHQWHG
G
:KHQSRVVLEOHDODZ\HU¶VFRPPXQLFDWLRQVZLWKWKHFRXUWUHODWHGWRDSHQGLQJFDVH
VKRXOGEHLQZULWLQJDQGFRSLHVVKRXOGEHSURYLGHGSURPSWO\WRRSSRVLQJFRXQVHO:KHQFLUFXPVWDQFHV
UHTXLUHRUDOFRPPXQLFDWLRQZLWKWKHFRXUWDODZ\HUPXVWQRWLI\RSSRVLQJFRXQVHORIDOOVXFK
FRPPXQLFDWLRQVSURPSWO\
,QGHSHQGHQFHDQG,PSDUWLDOLW\RI-XGLFLDO2I¿FHUVDQG1HXWUDOV
D
-XGJHVDUELWUDWRUVPHGLDWRUVDQGRWKHUQHXWUDOVPXVWPDLQWDLQWKHLULQGHSHQGHQFHDQG
LPSDUWLDOLW\7KH\PXVWQRWDOORZSURIHVVLRQDORUSHUVRQDOUHODWLRQVKLSVHPSOR\PHQWSURVSHFWVRURWKHU
LPSURSHUFRQVLGHUDWLRQVWRLQÀXHQFHRUDSSHDUWRLQÀXHQFHWKHGLVFKDUJHRIWKHLUGXWLHV
E
$MXGJHPXVWSURPRWHWKHGLJQLW\DQGSURSHUGLVFKDUJHRIWKHGXWLHVRIWKHODZ\HUZKRLV
DOVRDQRI¿FHURIWKHFRXUWHQWLWOHGWRUHVSHFWDQGFRXUWHV\

2EOLJDWLRQVWRWKH6\VWHP2I-XVWLFH
$ODZ\HUKDVDQREOLJDWLRQWRSURPRWHWKHUHVROXWLRQRIFDVHVZLWKIDLUQHVVHI¿FLHQF\FRXUWHV\
DQGMXVWLFH$VDQRI¿FHURIWKHFRXUWDQGDVDQDGYRFDWHLQWKHFRXUWDODZ\HUVKRXOGVWULYHWRLPSURYH
WKHV\VWHPRIMXVWLFHDQGWRPDLQWDLQDQGWRGHYHORSLQRWKHUVWKHKLJKHVWVWDQGDUGVRISURIHVVLRQDO
EHKDYLRU


'HYRWLRQWRWKH6\VWHPRI3XEOLF-XVWLFH

$ODZ\HUPXVWVWULYHDWDOOWLPHVWRXSKROGWKHKRQRUDQGGLJQLW\RIWKHSURIHVVLRQ(YHU\ODZ\HU
VKRXOGFRQWULEXWHWRWKHLPSURYHPHQWRIWKHV\VWHPRIMXVWLFHDQGVXSSRUWWKRVHPHDVXUHVWKDWHQKDQFH
WKHHI¿FLHQF\IDLUQHVVDQGTXDOLW\RIMXVWLFHGLVSHQVHGE\WKHFRXUWV$ODZ\HUVKRXOGQHYHUPDQLIHVWRU
DFWXSRQELDVRUSUHMXGLFHWRZDUGDQ\SHUVRQEDVHGXSRQUDFHVH[UHOLJLRQQDWLRQDORULJLQGLVDELOLW\
DJHVH[XDORULHQWDWLRQRUVRFLRHFRQRPLFVWDWXV


3UR%RQR3XEOLFR

$ODZ\HUVKRXOGSHUVRQDOO\UHQGHUSXEOLFLQWHUHVWOHJDOVHUYLFHDQGVXSSRUWRUJDQL]DWLRQVWKDW
SURYLGHOHJDOVHUYLFHVWRSHUVRQVRIOLPLWHGPHDQVE\FRQWULEXWLQJWLPHDQGUHVRXUFHV


6HWWOHPHQWDQG$OWHUQDWLYH'LVSXWH5HVROXWLRQ

$ODZ\HUPXVWQHYHUEHUHOXFWDQWWRWDNHDPHULWRULRXVFDVHWRWULDOLIWKHGLVSXWHFDQQRWRWKHUZLVH
EHVDWLVIDFWRULO\UHVROYHG+RZHYHUDODZ\HUPXVWSURYLGHWKHFOLHQWZLWKDOWHUQDWLYHVWRWULDOZKHQWRGR
VRZRXOGEHFRQVLVWHQWZLWKWKHFOLHQW¶VEHVWLQWHUHVWV$ODZ\HUVKRXOGHGXFDWHFOLHQWVHDUO\LQWKHOHJDO
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SURFHVVDERXWYDULRXVPHWKRGVRIUHVROYLQJGLVSXWHVZLWKRXWWULDOLQFOXGLQJPHGLDWLRQDUELWUDWLRQDQG
QHXWUDOFDVHHYDOXDWLRQ

0RWLRQVDQG3UHWULDO3URFHGXUH
$ODZ\HUKDVDQREOLJDWLRQWRFRRSHUDWHZLWKRSSRVLQJFRXQVHODVDFROOHDJXHLQWKHSUHSDUDWLRQ
RIWKHFDVHIRUWULDO=HDORXVUHSUHVHQWDWLRQRIWKHFOLHQWLVQRWLQFRQVLVWHQWZLWKDFROOHJLDOUHODWLRQVKLS
ZLWKRSSRVLQJFRXQVHOLQVHUYLFHWRWKHFRXUW0RWLRQVDQGSUHWULDOSUDFWLFHDUHRIWHQVRXUFHVRIIULFWLRQ
DPRQJODZ\HUVZKLFKFRQWULEXWHVWRXQQHFHVVDU\FRVWDQGODFNRIFROOHJLDOLW\LQOLWLJDWLRQ7KHDEVHQFH
RIUHVSHFWFRRSHUDWLRQDQGFROOHJLDOLW\GLVSOD\HGE\RQHODZ\HUWRZDUGDQRWKHUWRRRIWHQEUHHGVPRUH
RIWKHVDPHLQDGRZQZDUGVSLUDO/DZ\HUVKDYHDQREOLJDWLRQWRDYRLGVXFKFRQGXFWDQGWRSURPRWHD
UHVSHFWIXOFROOHJLDOUHODWLRQVKLSZLWKRSSRVLQJFRXQVHO


6FKHGXOLQJDQG*UDQWLQJ([WHQVLRQVIRU3UHWULDO(YHQWV

D
$ODZ\HUVKRXOGVFKHGXOHSUHWULDOHYHQWVFRRSHUDWLYHO\ZLWKRWKHUFRXQVHODVVRRQDV
WKHHYHQWFDQUHDVRQDEO\EHDQWLFLSDWHG/DZ\HUVVFKHGXOLQJDQHYHQWVKRXOGUHVSHFWWKHOHJLWLPDWH
REOLJDWLRQVRIFROOHDJXHVDQGDYRLGGLVSXWHVDERXWWKHWLPLQJORFDWLRQDQGPDQQHURIFRQGXFWLQJWKH
HYHQW
E
$ODZ\HUVKRXOGVHHNWRUHVFKHGXOHDQHYHQWRQO\LIWKHUHLVDOHJLWLPDWHUHDVRQIRUGRLQJ
VRDQGQRWIRULPSURSHUWDFWLFDOUHDVRQV$ODZ\HUUHFHLYLQJDUHDVRQDEOHUHTXHVWWRUHVFKHGXOHDQHYHQW
VKRXOGPDNHDVLQFHUHHIIRUWWRDFFRPPRGDWHWKHUHTXHVWXQOHVVWKHFOLHQW¶VOHJLWLPDWHLQWHUHVWVZRXOGEH
DGYHUVHO\DIIHFWHG
F
6FKHGXOLQJSUHWULDOHYHQWVDQGJUDQWLQJUHTXHVWVIRUH[WHQVLRQVRIWLPHDUHSURSHUO\
ZLWKLQWKHGLVFUHWLRQRIWKHODZ\HUXQOHVVWKHFOLHQW¶VLQWHUHVWVZRXOGEHDGYHUVHO\DIIHFWHG$ODZ\HU
VKRXOGFRXQVHOWKHFOLHQWWKDWFRRSHUDWLRQDPRQJODZ\HUVRQVFKHGXOLQJLVDQLPSRUWDQWSDUWRIWKH
SUHWULDOSURFHVVDQGH[SHFWHGE\WKHFRXUW$ODZ\HUVKRXOGQRWXVHWKHFOLHQW¶VGHFLVLRQRQVFKHGXOLQJDV
MXVWL¿FDWLRQIRUWKHODZ\HU¶VSRVLWLRQXQOHVVWKHFOLHQW¶VOHJLWLPDWHLQWHUHVWVDUHDIIHFWHG


6HUYLFHRI3URFHVV3OHDGLQJVDQG3URSRVHG2UGHUV

D
7KHWLPLQJPDQQHUDQGSODFHRI¿OLQJHOHFWURQLF¿OLQJRUVHUYLQJSDSHUVVKRXOGQHYHU
EHFDOFXODWHGWRGHOD\HPEDUUDVVRULPSURSHUO\GLVDGYDQWDJHWKHSDUW\EHLQJVHUYHG
E
8QOHVVH[LJHQWFLUFXPVWDQFHVUHTXLUHRWKHUZLVHSDSHUV¿OHGLQDFRXUWPXVWEHSURPSWO\
VHUYHGXSRQRUPDGHDYDLODEOHWRRSSRVLQJSDUWLHVRUFRXQVHO
F
3DSHUVVKRXOGQRWEHVHUYHGLQDPDQQHUGHOLEHUDWHO\GHVLJQHGWRXQIDLUO\VKRUWHQDQ
RSSRQHQW¶VWLPHIRUUHVSRQVHRUWRWDNHRWKHUXQIDLUDGYDQWDJHRIDQRSSRQHQW
G
6HUYLFHPXVWEHPDGHLQDPDQQHUWKDWDIIRUGVDQRSSRVLQJSDUW\DIDLUDQGWLPHO\
RSSRUWXQLW\WRUHVSRQGXQOHVVH[LJHQWFLUFXPVWDQFHVOHJLWLPDWHO\UHTXLUHRUDSSOLFDEOHUXOHVSHUPLWDQH[
SDUWHDSSOLFDWLRQWRWKHFRXUWRUDQDEEUHYLDWHGWLPHIRUUHVSRQVH
0RWLRQ3UDFWLFHDQG2WKHU:ULWWHQ6XEPLVVLRQVWRWKH&RXUW
D

%HIRUH¿OLQJSUHWULDOPRWLRQVODZ\HUVVKRXOGZRUNWRJHWKHUWRUHVROYHLVVXHVDQGWR

&2'(2)35(75,$/$1'75,$/&21'8&7


Chapter 8
13 of 36

LGHQWLI\PDWWHUVQRWLQGLVSXWH:KHQPRWLRQVDUHQHFHVVDU\ODZ\HUVVKRXOGFRRSHUDWHWRIDFLOLWDWHWKH
¿OLQJVHUYLFHDQGKHDULQJRIWKHPRWLRQ2UGHUVVXEPLWWHGWRWKHFRXUWPXVWIDLUO\DQGDFFXUDWHO\UHÀHFW
WKHUHTXHVWHGRUDFWXDOUXOLQJRIWKHFRXUW
E
,QZULWWHQVXEPLVVLRQVDQGRUDOSUHVHQWDWLRQVDODZ\HUVKRXOGQHLWKHUHQJDJHLQULGLFXOH
QRUVDUFDVP1HLWKHUVKRXOGDODZ\HUHYHUGLVSDUDJHWKHLQWHJULW\LQWHOOLJHQFHPRUDOVHWKLFVRUSHUVRQDO
EHKDYLRURIDQRSSRVLQJSDUW\RUFRXQVHOXQOHVVVXFKPDWWHUVDUHGLUHFWO\UHOHYDQWXQGHUFRQWUROOLQJODZ
F
:KHQGRFXPHQWVRUGDWDDUHSUHVHQWHGWRWKHFRXUWWKH\PXVWEHIXUQLVKHGWRRSSRVLQJ
FRXQVHOLQH[DFWO\WKHVDPHIRUPDWLQFOXGLQJLGHQWLFDOKLJKOLJKWLQJRURWKHUHPSKDVLV


3UHWULDO&RQIHUHQFHV

D
$ODZ\HUVKRXOGVHHNWRUHDFKDJUHHPHQWZLWKRSSRVLQJFRXQVHOWROLPLWWKHLVVXHVWREH
DGGUHVVHGEHIRUHDQGGXULQJWULDO
E
$ODZ\HUVKRXOGGHWHUPLQHLQDGYDQFHRIDSUHWULDOFRQIHUHQFHWKHWULDOMXGJH¶VFXVWRP
DQGSUDFWLFHVLQFRQGXFWLQJVXFKFRQIHUHQFHV
F
$ODZ\HUVKRXOGVDWLVI\DOOGLUHFWLYHVRIWKHFRXUWVHWIRUWKLQWKHRUGHUVHWWLQJDSUHWULDO
FRQIHUHQFHDQGVKRXOGFRQVXOWDQGFRPSO\ZLWKDOOORFDOUXOHVDQGZLWKDQ\VSHFL¿FUHTXLUHPHQWVRIWKH
WULDOMXGJHXQOHVVSURSHUO\FKDOOHQJHGZKHQEDVHGXSRQDEHOLHIRIXQIDLUSUHMXGLFHWRWKHFOLHQW
G
%HIRUHDSUHWULDOFRQIHUHQFHDODZ\HUVKRXOGDVFHUWDLQWKHZLOOLQJQHVVRIWKHFOLHQW DQG
WKHFDUULHULIDQLQVXUHULVLQYROYHG WRSDUWLFLSDWHLQDOWHUQDWLYHGLVSXWHUHVROXWLRQ
H
8QOHVVXQDYRLGDEOHFLUFXPVWDQFHVSUHYHQWLWDODZ\HUUHSUHVHQWLQJDSDUW\DWDSUHWULDO
FRQIHUHQFHPXVWEHWKRURXJKO\IDPLOLDUZLWKHDFKDVSHFWRIWKHFDVHLQFOXGLQJWKHSOHDGLQJVWKH
HYLGHQFHDQGDOOSRWHQWLDOSURFHGXUDODQGHYLGHQWLDU\LVVXHV
I
$ODZ\HUVKRXOGDOHUWWKHFRXUWDVVRRQDVSUDFWLFDEOHWRVFKHGXOLQJFRQÀLFWVRIFOLHQWV
H[SHUWVDQGZLWQHVVHV
J
,IVWLSXODWLRQVDUHSRVVLEOHIRUXQFRQWHVWHGPDWWHUVDODZ\HUVKRXOGSURSRVHVSHFL¿F
VWLSXODWLRQVDQGZRUNZLWKRSSRVLQJFRXQVHOWRREWDLQDQDJUHHPHQWLQDGYDQFHRIWKHSUHWULDOFRQIHUHQFH
K
,QDGYDQFHRID¿QDOSUHWULDOFRQIHUHQFHGLVFRYHU\VKRXOGEHFRPSOHWHGGLVFRYHU\
UHVSRQVHVVKRXOGEHVXSSOHPHQWHGHYLGHQWLDU\GHSRVLWLRQVVKRXOGEHFRQFOXGHGDQGVHWWOHPHQWVKRXOG
EHH[SORUHG
L
8QOHVVXQDYRLGDEOHFLUFXPVWDQFHVSUHYHQWLWWKH¿QDOSUHWULDOFRQIHUHQFHVKRXOGEH
DWWHQGHGE\DODZ\HUZKRZLOODFWXDOO\WU\WKHFDVHDQGLQDQ\HYHQWE\DODZ\HUZKRLVIDPLOLDUZLWK
WKHFDVH
M
$WRUEHIRUHD¿QDOSUHWULDOFRQIHUHQFHDODZ\HUVKRXOGDOHUWWKHFRXUWWRWKHQHHGIRUDQ\
SUHWULDOUXOLQJVKHDULQJVRQPRWLRQVRURWKHUPDWWHUVUHTXLULQJDFWLRQE\WKHFRXUWLQDGYDQFHRIWULDO
N
$WWKH¿QDOSUHWULDOFRQIHUHQFHDODZ\HUVKRXOGEHSUHSDUHGWRDGYLVHWKHFRXUWRIWKH
VWDWXVRIVHWWOHPHQWQHJRWLDWLRQVDQGWKHOLNHOLKRRGRIVHWWOHPHQWEHIRUHWULDO
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'LVFRYHU\

$ODZ\HUPXVWFRQGXFWGLVFRYHU\DVDIRFXVHGHI¿FLHQWDQGSULQFLSOHGSURFHGXUHWRJDWKHUDQG
SUHVHUYHHYLGHQFHLQWKHSXUVXLWRIMXVWLFH'LVFRXUWHV\REIXVFDWLRQDQGJDPHVPDQVKLSKDYHQRSURSHU
SODFHLQWKLVSURFHVV


'LVFRYHU\3UDFWLFH

D
,QGLVFRYHU\DVLQDOORWKHUSURIHVVLRQDOPDWWHUVDODZ\HU¶VFRQGXFWPXVWEHKRQHVW
FRXUWHRXVDQGIDLU

$ODZ\HUVKRXOGFRQGXFWGLVFRYHU\HI¿FLHQWO\WRHOLFLWUHOHYDQWIDFWVDQG
HYLGHQFHDQGQRWIRUDQLPSURSHUSXUSRVHVXFKDVWRKDUDVVLQWLPLGDWHXQGXO\EXUGHQDQRWKHUSDUW\
RUDZLWQHVVRUWRLQWURGXFHXQQHFHVVDU\GHOD\2YHUO\EURDGGRFXPHQWUHTXHVWVVKRXOGEHDYRLGHGE\
IRFXVLQJRQFOHDUPDWHULDOLW\DQGDVHQVHRIFRVWEHQH¿W

$ODZ\HUVKRXOGUHVSRQGWRZULWWHQGLVFRYHU\LQDUHDVRQDEOHPDQQHUDQGVKRXOG
QRWLQWHUSUHWUHTXHVWVLQDVWUDLQHGRUXQGXO\UHVWULFWLYHZD\LQDQHIIRUWWRDYRLGUHVSRQGLQJRUWRFRQFHDO
UHOHYDQWQRQSULYLOHJHGLQIRUPDWLRQ

2EMHFWLRQVWRLQWHUURJDWRULHVUHTXHVWVIRUSURGXFWLRQDQGUHTXHVWVIRU
DGPLVVLRQVPXVWEHPDGHLQJRRGIDLWKDQGPXVWEHDGHTXDWHO\H[SODLQHGDQGOLPLWHGLQDPDQQHUWKDW
IDLUO\DSSULVHVWKHDGYHUVDU\RIWKHPDWHULDOLQGLVSXWHDQGWKHERQD¿GHJURXQGVRQZKLFKLWLVEHLQJ
ZLWKKHOG

:KHQDGLVFRYHU\GLVSXWHDULVHVRSSRVLQJODZ\HUVPXVWDWWHPSWWRUHVROYH
WKHGLVSXWHE\ZRUNLQJFRRSHUDWLYHO\WRJHWKHU/DZ\HUVVKRXOGUHIUDLQIURP¿OLQJPRWLRQVWRFRPSHO
RUIRUFRXUWLQWHUYHQWLRQXQOHVVWKH\KDYHJHQXLQHO\WULHGEXWIDLOHGWRUHVROYHWKHGLVSXWHWKURXJKDOO
UHDVRQDEOHDYHQXHVRIFRPSURPLVHDQGUHVROXWLRQ

/DZ\HUVVKRXOGFODLPDSULYLOHJHRQO\LQDSSURSULDWHFLUFXPVWDQFHV7KH\PXVW
QRWDVVHUWDSULYLOHJHLQDQHIIRUWWRZLWKKROGRUWRVXSSUHVVXQSULYLOHJHGLQIRUPDWLRQRUWROLPLWRUGHOD\D
UHVSRQVH

5HTXHVWVIRUDGGLWLRQDOWLPHWRUHVSRQGWRGLVFRYHU\VKRXOGEHPDGHDVIDULQ
DGYDQFHRIWKHGXHGDWHDVUHDVRQDEO\SRVVLEOHDQGVKRXOGQRWEHXVHGIRUWDFWLFDORUVWUDWHJLFUHDVRQV


8QOHVVWKHUHDUHFRPSHOOLQJUHDVRQVWRGHQ\DUHTXHVWIRUDGGLWLRQDOWLPH
WRUHVSRQGWRGLVFRYHU\DQRSSRVLQJODZ\HUVKRXOGJUDQWWKHUHTXHVWZLWKRXWQHFHVVLWDWLQJFRXUW
LQWHUYHQWLRQ&RPSHOOLQJUHDVRQVWRGHQ\VXFKDUHTXHVWH[LVWRQO\LIWKHFOLHQW¶VOHJLWLPDWHLQWHUHVWV
ZRXOGEHPDWHULDOO\SUHMXGLFHGE\WKHSURSRVHGGHOD\
E
'HSRVLWLRQVVKRXOGEHGLJQL¿HGUHVSHFWIXOSURFHHGLQJVIRUWKHGLVFRYHU\DQG
SUHVHUYDWLRQRIHYLGHQFH

$ODZ\HUVKRXOGOLPLWGHSRVLWLRQVWRWKRVHWKDWDUHQHFHVVDU\WRGHYHORSWKH
FODLPVRUGHIHQVHVLQWKHSHQGLQJFDVHRUWRSHUSHWXDWHUHOHYDQWWHVWLPRQ\


$ODZ\HUVKRXOGFRQGXFWDGHSRVLWLRQZLWKFRXUWHV\DQGGHFRUXPDQGPXVW
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QHYHUYHUEDOO\DEXVHRUKDUDVVWKHZLWQHVVHQJDJHLQH[WHQGHGRUGLVFRXUWHRXVFROORTXLHVZLWKRSSRVLQJ
FRXQVHORUXQQHFHVVDULO\SURORQJWKHGHSRVLWLRQ

'XULQJDGHSRVLWLRQDODZ\HUPXVWDVVHUWDQREMHFWLRQRQO\IRUDOHJLWLPDWH
SXUSRVH2EMHFWLRQVPXVWQHYHUEHXVHGWRREVWUXFWTXHVWLRQLQJWRFRPPXQLFDWHLPSURSHUO\ZLWKWKH
ZLWQHVVWRLQWLPLGDWHWRKDUDVVWKHTXHVWLRQHURUWRGLVUXSWWKHVHDUFKIRUIDFWVRUHYLGHQFHJHUPDQHWR
WKHFDVH

5HODWLRQVKLSVZLWK:LWQHVVHVDQG/LWLJDQWV

$ODZ\HUPXVWWUHDWDOOSHUVRQVLQYROYHGLQDFDVHZLWKFDQGRUFRXUWHV\DQGUHVSHFWIRUWKHLUUROH
DQGULJKWVLQWKHOHJDOSURFHVV


&RPPXQLFDWLQJZLWK1RQSDUW\)DFW:LWQHVVHV

D
$ODZ\HUPXVWFDUHIXOO\FRPSO\ZLWKDOOODZVDQGUXOHVRISURIHVVLRQDOUHVSRQVLELOLW\
JRYHUQLQJFRPPXQLFDWLRQVZLWKSHUVRQVDQGRUJDQL]DWLRQVZLWKZKRPWKHODZ\HUGRHVQRWKDYHDQ
DWWRUQH\FOLHQWUHODWLRQVKLS$ODZ\HUPXVWEHHVSHFLDOO\FLUFXPVSHFWLQFRPPXQLFDWLRQVZLWKQRQSDUW\
IDFWZLWQHVVHVZKRKDYHDUHODWLRQVKLSWRDQRWKHUSDUW\
E

,QGHDOLQJZLWKDQRQSDUW\ZKRLVDIDFWZLWQHVVRUDSRWHQWLDOIDFWZLWQHVVDODZ\HUPXVW

 
GLVFORVHWKHODZ\HU¶VLQWHUHVWRUUROHLQWKHSHQGLQJPDWWHUDQGDYRLGPLVOHDGLQJ
WKHZLWQHVVDERXWWKHODZ\HU¶VSXUSRVHRULQWHUHVWLQWKHFRPPXQLFDWLRQ
 

EHWUXWKIXODERXWWKHPDWHULDOIDFWVDQGWKHDSSOLFDEOHODZ

 

LIWKHQRQSDUW\KDVQRFRXQVHOFRUUHFWDQ\PLVXQGHUVWDQGLQJH[SUHVVHGE\WKH



WUHDWWKHQRQSDUW\FRXUWHRXVO\DQG

 

DYRLGXQQHFHVVDULO\HPEDUUDVVLQJLQFRQYHQLHQFLQJRUEXUGHQLQJWKHQRQSDUW\

QRQSDUW\

F
,IDODZ\HULVLQIRUPHGWKDWDQRQSDUW\IDFWZLWQHVVLVUHSUHVHQWHGE\FRXQVHOLQWKH
SHQGLQJPDWWHUWKHODZ\HUPXVWQRWFRPPXQLFDWHZLWKWKHZLWQHVVFRQFHUQLQJWKHSHQGLQJOLWLJDWLRQ
ZLWKRXWSHUPLVVLRQIURPWKDWFRXQVHO
G
,IFRPPXQLFDWLQJZLWKDQRQSDUW\IDFWZLWQHVVWKHODZ\HUVKRXOGEHFDUHIXOWRDYRLG
IRVWHULQJDQ\LPSUHVVLRQWKDWWKHODZ\HUDOVRUHSUHVHQWVWKDWZLWQHVVXQOHVVWKHODZ\HUGRHVLQIDFW
UHSUHVHQWWKHZLWQHVVLQFRPSOLDQFHZLWKWKHDSSOLFDEOHUXOHVRISURIHVVLRQDOUHVSRQVLELOLW\
H
$ODZ\HUVKRXOGQRWREVWUXFWDQRWKHUSDUW\¶VDFFHVVWRDQRQSDUW\IDFWZLWQHVVRULQGXFHD
QRQSDUW\IDFWZLWQHVVWRHYDGHRULJQRUHSURFHVV
I
$ODZ\HUVKRXOGQRWLVVXHDVXESRHQDWRDQRQSDUW\IDFWZLWQHVVH[FHSWWRFRPSHO
IRUDSURSHUSXUSRVHWKHZLWQHVV¶VDSSHDUDQFHDWDGHSRVLWLRQKHDULQJRUWULDORUWRREWDLQQHFHVVDU\
GRFXPHQWVLQWKHZLWQHVV¶VSRVVHVVLRQ
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$FFHVVWR)DFW:LWQHVVHVDQG(YLGHQFH

D
6XEMHFWWRWKHDSSOLFDEOHODZDQGHWKLFDOSULQFLSOHVDQGWRFRQVWLWXWLRQDOUHTXLUHPHQWV
LQFULPLQDOPDWWHUVDODZ\HUPD\SURSHUO\LQWHUYLHZDQ\SHUVRQZKRLVQRWDUHWDLQHGH[SHUWEHFDXVHD
IDFWZLWQHVVGRHVQRW³EHORQJ´WRDQ\SDUW\$ODZ\HUVKRXOGDYRLGDQ\VXJJHVWLRQFDOFXODWHGWRLQGXFH
DQ\ZLWQHVVWRVXSSUHVVHYLGHQFHRUWRGHYLDWHIURPWKHWUXWK+RZHYHUZLWKRXWFRXQVHOLQJWKHZLWQHVV
WRUHIUDLQIURPFRRSHUDWLQJZLWKRSSRVLQJFRXQVHODODZ\HUPD\DGYLVHDQ\ZLWQHVVWKDWKHRUVKHGRHV
QRWKDYHDOHJDOGXW\WRVXEPLWWRDQLQWHUYLHZRUWRDQVZHUTXHVWLRQVSURSRXQGHGE\RSSRVLQJFRXQVHO
XQOHVVUHTXLUHGWRGRVRE\MXGLFLDORUOHJDOSURFHVV
E
$ODZ\HUPD\QHYHUVXSSUHVVDQ\HYLGHQFHWKDWWKHODZ\HURUWKHFOLHQWKDVDOHJDO
REOLJDWLRQWRUHYHDORUWRSURGXFH,QWKHDEVHQFHRIVXFKDQREOLJDWLRQKRZHYHULWLVQRWDODZ\HU¶VGXW\
WRGLVFORVHDQ\ZRUNSURGXFWHYLGHQFHRUWKHLGHQWLW\RIDQ\ZLWQHVV
F
$ODZ\HUPXVWQRWDGYLVHRUFDXVHDSHUVRQWRVHFUHWHKLPVHOIRUKHUVHOIRUWROHDYHWKH
MXULVGLFWLRQRIDWULEXQDOIRUWKHSXUSRVHRIEHFRPLQJXQDYDLODEOHDVDZLWQHVV
G
([FHSWDVSURYLGHGLQVXESDUDJUDSKV  DQG  EHORZDODZ\HUVKRXOGQRWSD\RIIHU
WRSD\RUDFTXLHVFHLQWKHSD\PHQWRIFRPSHQVDWLRQWRDIDFWZLWQHVVDQGPD\QHYHURIIHURUJLYHDQ\
ZLWQHVVDQ\WKLQJRIYDOXHFRQWLQJHQWXSRQWKHFRQWHQWRIWKHZLWQHVVHV¶WHVWLPRQ\RUWKHRXWFRPHRIWKH
FDVH7RWKHH[WHQWSHUPLWWHGE\WKHDSSOLFDEOHUXOHVRISURIHVVLRQDOUHVSRQVLELOLW\DODZ\HUPD\DGYDQFH
JXDUDQWHHRUDFTXLHVFHLQWKHSD\PHQWRI


H[SHQVHVUHDVRQDEO\LQFXUUHGE\DZLWQHVVLQDWWHQGLQJRUWHVWLI\LQJDQG



UHDVRQDEOHFRPSHQVDWLRQWRDZLWQHVVIRUWKHZLWQHVV¶VORVVRIWLPHLQDWWHQGLQJ

RUWHVWLI\LQJ
H
$ODZ\HUPD\VROLFLWZLWQHVVHVWRDSDUWLFXODUHYHQWRUWUDQVDFWLRQEXWQRWWRWHVWLI\WRD
SDUWLFXODUYHUVLRQRIWKHIDFWV
5HODWLRQVZLWK&RQVXOWDQWVDQG([SHUW:LWQHVVHV
D
,QUHWDLQLQJDQH[SHUWZLWQHVVDODZ\HUVKRXOGUHVSHFWWKHLQWHJULW\SURIHVVLRQDO
SUDFWLFHVDQGSURFHGXUHVLQWKHH[SHUW¶V¿HOGDQGPXVWQHYHUDVNRUHQFRXUDJHWKHH[SHUWWRFRPSURPLVH
WKHLQWHJULW\RIWKRVHSUDFWLFHVDQGSURFHGXUHVIRUSXUSRVHVRIWKHSDUWLFXODUPDWWHUIRUZKLFKWKHH[SHUW
KDVEHHQUHWDLQHG
E
$UHWDLQHGH[SHUWVKRXOGEHIDLUO\DQGSURPSWO\FRPSHQVDWHGIRUDOOZRUNRQEHKDOI
RIWKHFOLHQW$ODZ\HUPXVWQHYHUPDNHFRPSHQVDWLRQFRQWLQJHQWLQDQ\ZD\XSRQWKHVXEVWDQFHRI
WKHH[SHUW¶VRSLQLRQVRUZULWWHQUHSRUWRUXSRQWKHRXWFRPHRIWKHPDWWHUIRUZKLFKWKHH[SHUWKDVEHHQ
UHWDLQHG
F
2WKHUWKDQDVH[SUHVVO\SHUPLWWHGE\JRYHUQLQJODZDODZ\HUVKRXOGQRWFRPPXQLFDWH
ZLWKRUVHHNWRFRPPXQLFDWHZLWKDQH[SHUWZLWQHVVFRQFHUQLQJWKHSHQGLQJOLWLJDWLRQZKRPWKHODZ\HU
NQRZVWRKDYHEHHQUHWDLQHGE\DQRWKHUSDUW\XQOHVVH[SUHVVSHUPLVVLRQLVJUDQWHGE\FRXQVHOIRUWKH
UHWDLQLQJSDUW\
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7ULDO
$ODZ\HUPXVWFRQGXFWKLPVHOIRUKHUVHOILQWULDOVRDVWRSURPRWHUHVSHFWIRUWKHFRXUWDQG
SUHVHUYHWKHULJKWWRDIDLUWULDO$ODZ\HUVKRXOGDYRLGDQ\FRQGXFWWKDWZRXOGXQGHUPLQHWKHIDLUQHVV
DQGLPSDUWLDOLW\RIWKHDGPLQLVWUDWLRQRIMXVWLFHDQGVHHNWRSUHVHUYHWKHGLJQLW\GHFRUXPMXVWQHVVDQG
FRXUWHV\RIWKHWULDOSURFHVV


5HODWLRQVZLWK-XURUV

/DZ\HUVDQGMXGJHVVKRXOGEHUHVSHFWIXORIWKHSULYDF\RIMXURUVGXULQJYRLUGLUHDQGDIWHUDYHUGLFW$
ODZ\HUVKRXOGDEVWDLQIURPDOODFWVFRPPHQWVDQGDWWLWXGHVFDOFXODWHGWRLQDSSURSULDWHO\FXUU\IDYRUZLWKDQ\
MXURUVXFKDVIDZQLQJÀDWWHU\VROLFLWXGHIRUWKHMXURU¶VFRPIRUWRUFRQYHQLHQFHRUWKHOLNH


&RXUWURRP'HFRUXP

D
3URSHUGHFRUXPLQWKHFRXUWURRPLVQRWDQHPSW\IRUPDOLW\,WLVLQGLVSHQVDEOHWRWKH
SXUVXLWRIMXVWLFHDWWULDO
E
,QFRXUWDODZ\HUVKRXOGDOZD\VGLVSOD\DFRXUWHRXVGLJQL¿HGDQGUHVSHFWIXODWWLWXGH
WRZDUGWKHMXGJHSUHVLGLQJDQGVKRXOGSURPRWHUHVSHFWIRUDQGFRQ¿GHQFHLQWKHMXGLFLDORI¿FH7KH
MXGJHVKRXOGEHFRXUWHRXVDQGUHVSHFWIXOWRWKHODZ\HUZKRLVDOVRDQRI¿FHURIWKHFRXUW
F
$ODZ\HUVKRXOGQHYHUHQJDJHLQGLVFRXUWHRXVRUDFULPRQLRXVFRPPHQWVRUH[FKDQJHV
ZLWKRSSRVLQJFRXQVHO2EMHFWLRQVUHTXHVWVDQGREVHUYDWLRQVPXVWEHDGGUHVVHGWRWKHFRXUW
G
$ODZ\HUVKRXOGDGYLVHWKHFOLHQWDQGZLWQHVVHVDSSHDULQJLQWKHFRXUWURRPRIWKHNLQG
RIEHKDYLRUH[SHFWHGDQGFRXQVHOWKHPDJDLQVWHQJDJLQJLQDQ\GLVUHVSHFWIXOGLVFRXUWHRXVRUGLVUXSWLYH
EHKDYLRULQWKHFRXUWURRP


7ULDO&RQGXFW

D
$ODZ\HUKDVWKHSURIHVVLRQDOREOLJDWLRQWRUHSUHVHQWHYHU\FOLHQWFRXUDJHRXVO\
YLJRURXVO\GLOLJHQWO\DQGZLWKDOOWKHVNLOODQGNQRZOHGJHWKHODZ\HUSRVVHVVHV7KHFRQGXFWRIDODZ\HU
EHIRUHWKHFRXUWDQGZLWKRWKHUODZ\HUVVKRXOGDWDOOWLPHVEHFKDUDFWHUL]HGE\FLYLOLW\$ODZ\HUVKRXOG
SUHVHQWDOOSURSHUDUJXPHQWVDJDLQVWUXOLQJVWKHODZ\HUGHHPVHUURQHRXVRUSUHMXGLFLDODQGHQVXUHWKDWD
FRPSOHWHDQGDFFXUDWHFDVHUHFRUGLVPDGH,QGRLQJVRWKHODZ\HUVKRXOGQRWEHGHWHUUHGE\DQ\IHDURI
MXGLFLDOGLVSOHDVXUH
E

,QDSSHDULQJLQDSURIHVVLRQDOFDSDFLW\EHIRUHDWULEXQDODODZ\HUPXVWQRW


LPSURSHUO\REVWUXFWDQRWKHUSDUW\¶VDFFHVVWRHYLGHQFHRUXQODZIXOO\DOWHU
GHVWUR\RUFRQFHDODGRFXPHQWRURWKHUPDWHULDOKDYLQJSRWHQWLDOHYLGHQWLDU\YDOXHQRUVKRXOGDODZ\HU
FRXQVHOSHUPLWRUDVVLVWDQRWKHUSHUVRQWRGRDQ\VXFKDFW

IDOVLI\HYLGHQFHFRXQVHORUDVVLVWDZLWQHVVWRWHVWLI\IDOVHO\RURIIHUDQ
LQGXFHPHQWWRDZLWQHVVWKDWLVSURKLELWHGE\ODZRU

DOOXGHWRDQ\PDWWHUWKDWWKHODZ\HUGRHVQRWUHDVRQDEO\EHOLHYHLVUHOHYDQWRU
ZLOOQRWEHVXSSRUWHGE\DGPLVVLEOHHYLGHQFHDVVHUWSHUVRQDONQRZOHGJHRIIDFWVLQLVVXHH[FHSWZKHQ
&2'(2)35(75,$/$1'75,$/&21'8&7
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WHVWLI\LQJDVDZLWQHVVRUVWDWHDSHUVRQDORSLQLRQDVWRWKHMXVWQHVVRIDFDXVHWKHFUHGLELOLW\RIDZLWQHVV
WKHFXOSDELOLW\RIDFLYLOOLWLJDQWRUWKHJXLOWRULQQRFHQFHRIDQDFFXVHG
F
$ODZ\HUVKRXOGQRWLQWHUUXSWRULQWHUIHUHZLWKDQH[DPLQDWLRQRUDUJXPHQWE\RSSRVLQJ
FRXQVHOH[FHSWWRSUHVHQWDSURSHUREMHFWLRQWRWKHFRXUW
G
:KHQDFRXUWKDVPDGHDQHYLGHQWLDU\UXOLQJDODZ\HUVKRXOGQRWLPSURSHUO\FLUFXPYHQW
WKDWUXOLQJDOWKRXJKDODZ\HUPD\VHHNWRPDNHDUHFRUGRIWKHH[FOXGHGHYLGHQFHRUDUHYLHZRIWKH
UXOLQJ
H
$ODZ\HUPXVWQRWDWWHPSWWRLQWURGXFHHYLGHQFHRUWRPDNHDQ\DUJXPHQWWKDWWKHODZ\HU
NQRZVLVLPSURSHU,IDODZ\HUKDVGRXEWDERXWWKHSURSULHW\RUSUHMXGLFLDOHIIHFWRIDQ\GLVFORVXUHWRWKH
MXU\WKHODZ\HUVKRXOGUHTXHVWDUXOLQJRXWRIWKHMXU\¶VKHDULQJ
I
$ODZ\HUVKRXOGQHYHUHQJDJHLQDFULPRQLRXVFRQYHUVDWLRQVRUH[FKDQJHVZLWKRSSRVLQJ
FRXQVHOLQWKHSUHVHQFHRIWKHMXGJHRUMXU\
J
([DPLQDWLRQRIMXURUVDQGRIZLWQHVVHVVKRXOGEHFRQGXFWHGIURPDVXLWDEOHGLVWDQFH
H[FHSWZKHQKDQGOLQJHYLGHQFHRUFLUFXPVWDQFHVRWKHUZLVHUHTXLUH
K
8QOHVVORFDOFXVWRPGLFWDWHVRWKHUZLVHDODZ\HUVKRXOGULVHZKHQDGGUHVVLQJRUEHLQJ
DGGUHVVHGE\WKHMXGJHH[FHSWZKHQPDNLQJEULHIREMHFWLRQVRULQFLGHQWDOFRPPHQWV$ODZ\HUVKRXOG
EHDWWLUHGLQDSURSHUDQGGLJQL¿HGPDQQHULQWKHFRXUWURRP
L
$ODZ\HUVKRXOGQRWLQDUJXPHQWDVVHUWDVDIDFWDQ\PDWWHUWKDWLVQRWVXSSRUWHGE\
HYLGHQFH
M
$ODZ\HUPXVWQHYHUNQRZLQJO\PLVTXRWHRUPLVFKDUDFWHUL]HWKHFRQWHQWVRIGRFXPHQWDU\
HYLGHQFHWKHWHVWLPRQ\RIDZLWQHVVWKHVWDWHPHQWVRUDUJXPHQWRIRSSRVLQJFRXQVHORUWKHODQJXDJHRI
DMXGLFLDOGHFLVLRQ
N
$ODZ\HUVKRXOGQRWSURSRVHDVWLSXODWLRQLQWKHMXU\¶VSUHVHQFHXQOHVVWKHODZ\HUNQRZV
RUKDVUHDVRQWREHOLHYHWKHRSSRVLQJODZ\HUZLOODFFHSWLW
O
$ODZ\HUZKRUHFHLYHVLQIRUPDWLRQFOHDUO\HVWDEOLVKLQJWKDWWKHFOLHQWKDVGXULQJWKH
UHSUHVHQWDWLRQSHUSHWUDWHGDIUDXGRQWKHFRXUWVKRXOGLPPHGLDWHO\WDNHWKHDFWLRQVUHTXLUHGE\WKH
DSSURSULDWHSURFHGXUDODQGHWKLFDOUXOHV


3XEOLF6WDWHPHQWVDERXW3HQGLQJ/LWLJDWLRQ

$FDVHVKRXOGEHWULHGLQWKHFRXUWURRPDQGQRWLQWKHPHGLD$ODZ\HUVKRXOGIROORZDOOUXOHV
DQGRUGHUVRIWKHFRXUWFRQFHUQLQJSXEOLFLW\,QWKHDEVHQFHRIDVSHFL¿FUXOHRURUGHUDODZ\HUVKRXOG
QRWPDNHDQ\H[WUDMXGLFLDOVWDWHPHQWWKDWPD\SUHMXGLFHDQDGMXGLFDWLYHSURFHHGLQJ
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$PHULFDQ&ROOHJHRI7ULDO/DZ\HUV
0DF$UWKXU%RXOHYDUG6XLWH
,UYLQH&DOLIRUQLD
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7KH&KLHI-XVWLFH¶V&RPPLVVLRQRQ3URIHVVLRQDOLVP
)RXQGHG

$%ULHI+LVWRU\RIWKH&KLHI-XVWLFH¶V&RPPLVVLRQRQ3URIHVVLRQDOLVP
$YDULWD/+DQVRQ([HFXWLYH'LUHFWRU

7KH PLVVLRQ RI WKH &RPPLVVLRQ LV WR VXSSRUW DQG HQFRXUDJH ODZ\HUV WR H[HUFLVH WKH KLJKHVW OHYHOV RI
SURIHVVLRQDO LQWHJULW\ LQ WKHLU UHODWLRQVKLSV ZLWK WKHLU FOLHQWV RWKHU ODZ\HUV WKH FRXUWV DQG WKH SXEOLF DQG WR IXOILOO
WKHLUREOLJDWLRQVWRLPSURYHWKHODZDQGOHJDOV\VWHPDQGWRHQVXUHDFFHVVWRWKDWV\VWHP
$IWHU D VHULHV RI PHHWLQJV RI NH\ ILJXUHV LQ *HRUJLD¶V OHJDO FRPPXQLW\ LQ  LQ )HEUXDU\ RI  WKH
6XSUHPH &RXUW RI *HRUJLD FUHDWHG WKH &KLHI -XVWLFH¶V &RPPLVVLRQ RQ 3URIHVVLRQDOLVP WKH ILUVW HQWLW\ RI WKLV NLQG
LQ WKH ZRUOG FUHDWHG E\ D KLJK FRXUW WR DGGUHVV OHJDO SURIHVVLRQDOLVP ,Q 0DUFK RI  WKH 5XOHV RI WKH 6WDWH %DU
RI *HRUJLD ZHUH DPHQGHG WROD\RXWWKHSXUSRVHPHPEHUVSRZHUVDQGUXOHVRIWKH&RPPLVVLRQ 7KH EUDLQFKLOG
RI -XVWLFH 7KRPDV 0DUVKDOO DQG SDVW (PRU\ 8QLYHUVLW\ 3UHVLGHQW -DPHV /DQH\ WKH\ ZHUH MRLQHG E\ -XVWLFHV &KDUOHV
:HOWQHU DQG +DUROG &ODUNH DQG WKHQ 6WDWH %DU 3UHVLGHQW $ -DPHV (OOLRW LQ IRUPLQJ WKH &RPPLVVLRQ 7KH LPSHWXV
IRU WKLVHQWLW\ WKHQDQGQRZLVWRDGGUHVVXQFLYLODSSURDFKHVWRWKHSUDFWLFHRIODZ DV PDQ\ EHOLHYH OHJDO SUDFWLFH
LVGHSDUWLQJIURPLWVWUDGLWLRQDOVWDQFHDVDKLJKFDOOLQJ±OLNHPHGLFLQHDQGWKHFOHUJ\±WRDEXVLQHVV
7KH &RPPLVVLRQ FDUHIXOO\ FUDIWHG D VWDWHPHQW RI SURIHVVLRQDOLVP A Lawyers Creed and Aspirational
Statement on Professionalism UXOHV DQG VWDQGDUGV DGGUHVVLQJ DWWRUQH\V¶ UHODWLRQVKLSV ZLWK FROOHDJXHV FOLHQWV
MXGJHV ODZ VFKRROV DQG WKH SXEOLF DQG UHWDLQHG LWV ILUVW H[HFXWLYH GLUHFWRU +XOHWW ³%XFN\´ $VNHZ 3URIHVVLRQDOLVP
FRQWLQXLQJ OHJDO HGXFDWLRQ ZDV PDQGDWHG DQG SURJUDPPLQJ UHTXLUHPHQWV ZHUH GHYHORSHG E\ WKHQ DVVLVWDQW DQG
VHFRQGH[HFXWLYHGLUHFWRU6DOO\(YDQV/RFNZRRG
,QWKHVDIWHUDVHULHVRIFRQYRFDWLRQV ZLWKWKHEHQFKDQGEDUWRGLVFHUQSURIHVVLRQDOLVPLVVXHVIURP
SUDFWLWLRQHUV¶ YLHZV WKH 6WDWH %DU LQVWLWXWHG QHZ LQLWLDWLYHV VXFK DV WKH &RPPLWWHH RQ ,QFOXVLRQ LQ WKH 3URIHVVLRQ
IND :RPHQ DQG 0LQRULWLHV LQ WKH 3URIHVVLRQ &RPPLWWHH  7KHQ WKH &RPPLVVLRQ VRXJKW WKH FRQFHUQV RI WKH SXEOLF
LQ D VHULHV RI WRZQ KDOO PHHWLQJV KHOG DURXQG *HRUJLD 7ZR FRQFHUQV ZHUH UDLVHG LQ WKHVH PHHWLQJV ODFN RI FLYLOLW\
DQG WKH HFRQRPLF SUHVVXUHV RI ODZ SUDFWLFH $V D UHVXOW WKH 6WDWH %DU RI *HRUJLD HVWDEOLVKHG WKH /DZ 3UDFWLFH
0DQDJHPHQW3URJUDP
2YHU WKH \HDUV WKH &RPPLVVLRQ KDV ZRUNHG ZLWK WKH 6WDWH %DU WR HVWDEOLVK RWKHU SURJUDPV WKDW VXSSRUW
SURIHVVLRQDOLVP LGHDOV LQFOXGLQJ WKH &RQVXPHU $VVLVWDQFH 3URJUDP DQG WKH 'LYHUVLW\ 3URJUDP ,Q  XQGHU
3UHVLGHQW 3DXO .LOSDWULFN WKH 6WDWH %DU¶V &RPPLWWHH RQ 3URIHVVLRQDOLVP SDUWQHUHG ZLWK WKH &RPPLVVLRQ LQ
HVWDEOLVKLQJ WKH ILUVW /DZ 6FKRRO 2ULHQWDWLRQ RQ 3URIHVVLRQDOLVP 3URJUDP IRU LQFRPLQJ ODZ VWXGHQWV KHOG DW HYHU\
*HRUJLD ODZ VFKRRO 7KLV SURJUDP LV QRZ UHSOLFDWHG DW PRUH WKDQ IRUW\ 86 ODZ VFKRROV ,W HQJDJHV YROXQWHHU
SUDFWLFLQJ DWWRUQH\V MXGJHV DQG ODZ SURIHVVRUV ZLWK ODZ VWXGHQWV LQ VPDOO JURXS GLVFXVVLRQV RI K\SRWKHWLFDO
FRQWHPSRUDU\SURIHVVLRQDOLVPDQGHWKLFVVLWXDWLRQV
,Q  WKH -XVWLFH 5REHUW %HQKDP &RPPXQLW\ 6HUYLFH $ZDUGV 3URJUDP ZDV LQLWLDWHG WR UHFRJQL]H
PHPEHUV RI WKH EHQFK DQG EDU ZKR KDYH FRPELQHG D SURIHVVLRQDO FDUHHU ZLWK RXWVWDQGLQJ VHUYLFH WR WKHLU
FRPPXQLWLHV DURXQG *HRUJLD 7KH KRQRUHHV DUH FLWHG IRU YROXQWDU\ SDUWLFLSDWLRQ LQ FRPPXQLW\ RUJDQL]DWLRQV
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JRYHUQPHQWVSRQVRUHG DFWLYLWLHV \RXWK SURJUDPV UHOLJLRXV DFWLYLWLHV RU KXPDQLWDULDQ ZRUN RXWVLGH RI WKHLU
SURIHVVLRQDO SUDFWLFH RU MXGLFLDO GXWLHV 7KLV SURJUDP LV QRZ KHOG DQQXDOO\ DW WKH 6WDWH %DU +HDGTXDUWHUV LQ $WODQWD
LV FRVSRQVRUHG E\ WKH &RPPLVVLRQ DQG WKH 6WDWH %DU DQG DWWUDFWV VHYHUDO KXQGUHG DWWHQGHHV ZKR FHOHEUDWH WKH
FRPPXQLW\DQGSXEOLFVHUYDQWV
7RGD\ WKH &RPPLVVLRQ LV XQGHU WKH GLUHFWLRQ DQG PDQDJHPHQW RI LWV WKLUG H[HFXWLYH GLUHFWRU YHWHUDQ
DWWRUQH\ DQG IRUPHU ODZ SURIHVVRU $YDULWD / +DQVRQ ,W FRQWLQXHV WR VXSSRUW DQG DGYLVH SHUVRQV ORFDOO\ QDWLRQDOO\
DQG JOREDOO\ ZKR DUH LQWHUHVWHG LQ SURIHVVLRQDOLVP SURJUDPPLQJ DQG PDLQWDLQV D UHVRXUFH OLEUDU\ WR VXSSRUW LWV
PLVVLRQ 7KH &KLHI -XVWLFH RI WKH 6XSUHPH &RXUW RI *HRUJLD VHUYHV DV LWV FKDLU DQG LQ WKLV \HDU ERWK &KLHI -XVWLFH
+XJK 3 7KRPSVRQ DQG &KLHI -XVWLFH 3 +DUULV +LQHV VHUYH LQ WKDW FDSDFLW\ 7KH &RPPLVVLRQ KDV WZHQW\WZR
PHPEHUV UHSUHVHQWLQJ SUDFWLFLQJ ODZ\HUV WKH VWDWH DSSHOODWH DQG WULDO FRXUWV WKH IHGHUDO GLVWULFWFRXUW DOO *HRUJLD
ODZ VFKRROV DQG WKH SXEOLF ,W PHHWV WKUHH WLPHV D \HDU DQG LQ DGGLWLRQ WR LWV H[HFXWLYH GLUHFWRU VWDII LQFOXGHV 7HULH
/DWDOD $VVLVWDQW 'LUHFWRU DQG 1QHND +DUULV 'DQLHO $GPLQLVWUDWLYH $VVLVWDQW  :LWK LWV FKDLU PHPEHUV DQG VWDII
WKH &RPPLVVLRQ LV ZHOO HTXLSSHG WR LQVSLUH DQG GHYHORS SURJUDPV WR DGGUHVV WRGD\¶V QHHGV RI WKH OHJDO SURIHVVLRQ
DQGWKRVHFRQFHUQVRQWKHKRUL]RQ
7KH &RPPLVVLRQ ZRUNV WKURXJK FRPPLWWHHV $FFHVV WR -XVWLFH )LQDQFH DQG 3HUVRQQHO (GXFDWLRQDO 9LGHR
3URMHFWV 3URIHVVLRQDOLVP &XUULFXOXP %HQKDP $ZDUGV 6HOHFWLRQ LQ FDUU\LQJ RXW VRPH RI LWV GXWLHV ,W DOVR ZRUNV
ZLWK RWKHU VWDWH DQG QDWLRQDO HQWLWLHV VXFK DV WKH $PHULFDQ %DU $VVRFLDWLRQ¶V &HQWHU IRU 3URIHVVLRQDO 5HVSRQVLELOLW\
DQG LWV RWKHU JURXSV 7KH ([HFXWLYH 'LUHFWRU VHUYHG DV WKH &KDLU RI WKH $%$ &RQVRUWLXP RQ 3URIHVVLRQDOLVP
,QLWLDWLYHV D JURXS WKDW LQIRUPV DQG YHWV LGHDV RI SHUVRQV LQWHUHVWHG LQ GHYHORSPHQW RI SURIHVVLRQDOLVP SURJUDPV
6KH DXWKRUHG WKH FKDSWHU RQ Reputation LQ 3DXO +DVNLQV (G (66(17,$/ 48$/,7,(6 2) 7+( 352)(66,21$/
/$:<(5 $%$ 6WDQGLQJ &RPPLWWHH RQ 3URIHVVLRQDOLVP $%$ &HQWHU IRU 3URIHVVLRQDO 5HVSRQVLELOLW\ -XO\ 
DQGUHFHQWO\DGGHGWRWKHQHZO\UHOHDVHGDFFRPSDQ\LQJ Instructor’s Manual $SULO 7RNHHS*HRUJLD%DU
PHPEHUV DEUHDVW RI SURIHVVLRQDOLVP DFWLYLWLHV DQG LVVXHV WKHUH LV D UHJXODU FROXPQ RQ WKH 3URIHVVLRQDOLVP 3DJH RI
HYHU\ LVVXH RI WKH Georgia Bar Journal &XUUHQW &RPPLVVLRQ SURMHFWV LQFOXGH WKH GHOLYHU\ RI OHJDO VHUYLFHV
DGGUHVVLQJ LVVXHV RI ODZ\HUV DJLQJ LQ WKH SUDFWLFH RI ODZ LQWHUJHQHUDWLRQDO FRPPXQLFDWLRQV LQQRYDWLRQV LQ
SURIHVVLRQDOLVPODZVFKRROFXUULFXOXPDQGVXSSRUWLQJDFFHVVWRMXVWLFHLQLWLDWLYHV
$IWHU  \HDUV WKH PHDVXUH RI HIIHFWLYHQHVV RI WKH &KLHI -XVWLFH¶V &RPPLVVLRQ RQ 3URIHVVLRQDOLVP PD\
XOWLPDWHO\ UHVW LQ WKH DFWLRQV FKDUDFWHU DQG GHPHDQRU RI HYHU\ *HRUJLD ODZ\HU 7KHUH UHPDLQV ZRUN WR GR 7KH
&RPPLVVLRQ¶V OHDGHUVKLS DQG GHGLFDWLRQ WR WKLV FDXVH DORQJ ZLWK *HRUJLD¶V FDSDEOH FRPPLWWHG DQG LQQRYDWLYH
EHQFKDQGEDUZLOOFRQWLQXHWROHDGWKHFKDUJHPRYHPHQWDQGGLDORJXHRQOHJDOSURIHVVLRQDOLVP
&KLHI-XVWLFH¶V&RPPLVVLRQRQ3URIHVVLRQDOLVP
0DULHWWD6WUHHW1:
6XLWH
$WODQWD*HRUJLD
 
SURIHVVLRQDOLVP#FMFSJDRUJ
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&+,()-867,&( 6&200,66,2121352)(66,21$/,60

,1752'8&7,21
,Q  WKH$PHULFDQ%DU $VVRFLDWLRQUXHIXOO\ UHSRUWHGWKDWGHVSLWHWKHIDFW WKDW ODZ\HUV
REVHUYDQFH RI WKH UXOHV RI HWKLFV JRYHUQLQJ WKHLU FRQGXFW LV VKDUSO\ RQ WKH ULVH ODZ\HUV
SURIHVVLRQDOLVPE\FRQWUDVWPD\ZHOOEHLQVWHHSGHFOLQH
>$OWKRXJK@ ODZ\HUV KDYH WHQGHG WR WDNH WKH UXOHV PRUH VHULRXVO\ EHFDXVH RI DQ
LQFUHDVHG IHDU RI GLVFLSOLQDU\ SURVHFXWLRQV DQG PDOSUDFWLFH VXLWV    >WKH\@ KDYH DOVR
WHQGHG WR ORRN DW QRWKLQJ EXW WKH UXOHV LI FRQGXFW PHHWV WKH PLQLPXP VWDQGDUG
ODZ\HUVWHQGWRLJQRUHH[KRUWDWLRQVWRVHWWKHLUVWDQGDUGVDWDKLJKHUOHYHO
7KH $%$ V REVHUYDWLRQ UHIOHFWV D FUXFLDO GLVWLQFWLRQ ZKLOH D FDQRQ RI HWKLFV PD\ FRYHU ZKDW
LV PLQLPDOO\ UHTXLUHG RI ODZ\HUV ³SURIHVVLRQDOLVP´ HQFRPSDVVHV ZKDW LV PRUH EURDGO\ H[SHFWHG
RIWKHPERWKE\WKHSXEOLFDQGE\WKHEHVWWUDGLWLRQVRIWKHOHJDOSURIHVVLRQLWVHOI
$OVR LQ  3UHVLGHQW -DPHV 7 /DQH\ RI (PRU\ 8QLYHUVLW\ GHOLYHUHG D OHFWXUH RQ ³0RUDO
$XWKRULW\ LQ WKH 3URIHVVLRQV´ :KLOH H[SUHVVLQJ FRQFHUQ DERXW WKH GHFOLQH LQ PRUDO DXWKRULW\ RI DOO
WKH SURIHVVLRQVKH IRFXVHG RQ WKH OHJDO SURIHVVLRQEHFDXVH RI WKH UHVSHFW DQG FRQILGHQFH LQZKLFK
LW KDV WUDGLWLRQDOO\ EHHQ KHOG DQG EHFDXVH LW KDV EHHQ YLHZHG DV VHUYLQJ WKH SXEOLF LQ XQLTXH DQG
LPSRUWDQW ZD\V 'U /DQH\ H[SUHVVHG WKH IHDU WKDW WKH ORVV RI PRUDO DXWKRULW\ KDV DV VHULRXV D
FRQVHTXHQFHIRUVRFLHW\DWODUJHDVLWGRHVIRUWKHOHJDOSURIHVVLRQ
,Q UHVSRQVH WRWKHVH FKDOOHQJHV WKH 6XSUHPH &RXUWRI *HRUJLD DQG WKH 6WDWH %DU HPEDUNHG
XSRQ D ORQJUDQJH SURMHFW  WR UDLVH WKH SURIHVVLRQDO DVSLUDWLRQV RI ODZ\HUV LQ WKH VWDWH
$FFRUGLQJO\ LQ HDUO\  WKH *HRUJLD 6XSUHPH &RXUW DFWLQJ WKURXJK WKH 6WDWH %DU RI *HRUJLD
HVWDEOLVKHG WKH &KLHI -XVWLFH V &RPPLVVLRQRQ3URIHVVLRQDOLVP 7KH&RPPLVVLRQWKHILUVWVXFK
ERG\ RI LWV NLQG LQ WKH FRXQWU\  KDV DV LWV SULPDU\ FKDUJH HQVXULQJ WKDW WKH SUDFWLFH RI ODZ UHPDLQV
DKLJKFDOOLQJHQOLVWHGLQWKHVHUYLFHQRWRQO\RIWKHFOLHQWEXWRIWKHSXEOLFJRRGDVZHOO
&RPSRVHG RI UHSUHVHQWDWLYHV RI WKH RUJDQL]HG EDU SUDFWLFLQJ EDU MXGLFLDU\ ODZ VFKRROV DQG
WKH SXEOLF WKH &RPPLVVLRQ VHUYHV DV D FDWDO\VW IRU V\VWHPLF FKDQJH LQ WKH OHJDO SURIHVVLRQ WKURXJK
D HGXFDWLRQDO SURJUDPPLQJ DQG E SHULRGLF UHFRPPHQGDWLRQV WR WKH 6WDWH %DU WKH MXGLFLDU\
DQGWKHODZVFKRROV
7RIXUWKHULWVPLVVLRQDQGFKDUJHWKH&RPPLVVLRQ



!

&RRUGLQDWHV SURIHVVLRQDOLVP DFWLYLWLHV LQ WKH RUJDQL]HG EDU FRXUWV ODZ VFKRROV DQG ODZ
ILUPV

!

'HYHORSV HGXFDWLRQDO PDWHULDOV ODZ VFKRRO FXUULFXOD DQG FRQWLQXLQJ OHJDO DQG MXGLFLDO
HGXFDWLRQ SURJUDPV RQ WKH SURIHVVLRQDOLVP YDOXHV RI FRPSHWHQFH FKDUDFWHU FLYLOLW\ DQG
FRPPLWPHQWWRWKHSXEOLFJRRG

!

$GPLQLVWHUV WKH 3URIHVVLRQDOLVP &RQWLQXLQJ /HJDO (GXFDWLRQ &/( UHTXLUHPHQW HIIHFWLYH

$PHULFDQ%DU$VVRFLDWLRQ&RPPLVVLRQRQ3URIHVVLRQDOLVP³,QWKH6SLULWRI3XEOLF6HUYLFH´$%OXHSULQWIRUWKH5HNLQGOLQJ
RI/DZ\HU3URIHVVLRQDOLVP  S
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-DQXDU\   E\ ZKLFKWKH*HRUJLD6XSUHPH &RXUW PDQGDWHGWKDWHDFK DFWLYHPHPEHU
RIWKH6WDWH%DUFRPSOHWHDQQXDOO\RQHKRXURI&/(RQWKHWRSLFRISURIHVVLRQDOLVP
!

3URYLGHVJXLGDQFHWRSURIHVVLRQDOLVPHIIRUWVLQRWKHUVWDWHV

!

6HUYHV DV ERWK DQ DUFKLYH DQG D FOHDULQJKRXVH IRU H[FKDQJH RI LQIRUPDWLRQ UHJDUGLQJ
SURIHVVLRQDOLVPHIIRUWVSDVWDQGSUHVHQWORFDODQGQDWLRQDO

7KH&RPPLVVLRQ¶VPDMRUDFWLYLWLHVLQFOXGH


6WDWHZLGH&RQYRFDWLRQVRQ3URIHVVLRQDOLVP



/DZ6FKRRO2ULHQWDWLRQVRQ3URIHVVLRQDOLVP



8SSHU/HYHO/DZ6FKRRO3URIHVVLRQDOLVP3URJUDPV



$QQXDO/DZ6FKRRO6\PSRVLDRQ(WKLFVDQG3URIHVVLRQDOLVPLQWKH3UDFWLFHRI/DZ



$SSURYDO DQG RYHUVLJKW RI PRUH WKDQ  3URIHVVLRQDOLVP &RQWLQXLQJ /HJDO (GXFDWLRQ
VHVVLRQVDQQXDOO\



3URGXFWLRQRI3URIHVVLRQDOLVP&/(FXUULFXODDQGPDWHULDOV



6WDWHZLGH 7RZQ +DOO 0HHWLQJV IRU ODZ\HUV DQG MXGJHV WR DGGUHVV HWKLFV DQG SURIHVVLRQDOLVP
FRQFHUQV



-XVWLFH5REHUW%HQKDP$ZDUGVIRU&RPPXQLW\6HUYLFH



&RQWLQXLQJ-XGLFLDO(GXFDWLRQVHVVLRQVRQ3URIHVVLRQDOLVP



-XGLFLDO'LVWULFW3URIHVVLRQDOLVP3URJUDP



7UDQVLWLRQLQWR/DZ3UDFWLFH3URJUDP



5HVRXUFHIRUSURIHVVLRQDOLVPLQLWLDWLYHVRIODZ\HUVMXGJHVORFDOEDUDVVRFLDWLRQV
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+,6725,&$/ %$&.*5281' 2) 7+( &200,66,21 $1'
7+( *(25*,$ 352)(66,21$/,60 352-(&7
6LQFH  *HRUJLD V 6XSUHPH &RXUW DQG 6WDWH %DU KDYH EHHQ KHDYLO\ LQYROYHG LQ DQ
RQJRLQJ SURMHFW WR SURPRWH SURIHVVLRQDOLVP DPRQJ WKH VWDWH V ODZ\HUV 'XULQJ KLV  WHUP RI
RIILFH DV 6WDWH %DU 3UHVLGHQW -XOH )HOWRQ DSSRLQWHG D 6SHFLDO &RPPLWWHH RQ 3URIHVVLRQDOLVP WR
UHFRPPHQGZD\V LQ ZKLFKWKH*HRUJLD%DUPLJKWIRVWHUSURIHVVLRQDOLVPDPRQJLWVPHPEHUV,Q
 UHVSRQGLQJ WRDSURSRVDOIURPWKH&RXUW(PRU\8QLYHUVLW\ 3UHVLGHQW -DPHV /DQH\ KRVWHG D
&RQVXOWDWLRQ RQ 3URIHVVLRQDOLVP ZKHUH IRU WKH ILUVW WLPH WKH WRSLF PLJKW EH GLVFXVVHG DW OHQJWK E\
 RI WKH VWDWH V PRVW GLVWLQJXLVKHG ODZ\HUV DQG MXGJHV +HOG LQ 0DUFK  DW (PRU\ LQ $WODQWD
DQG FKDLUHG E\ &KLHI -XVWLFH 7KRPDV 2 0DUVKDOO WKH &RQVXOWDWLRQ VHW LQ PRWLRQ WKH SURFHVV RI
DGGUHVVLQJWKHLVVXHRISURIHVVLRQDOLVPLQDV\VWHPDWLFDQGVXVWDLQHGPDQQHU
6WDWH %DU 3UHVLGHQW $ -DPHV (OOLRWW JDYH WKDW SURFHVV DGGLWLRQDO PRPHQWXP ZKHQ KH SODFHG
WKH SURIHVVLRQDOLVP SURMHFW DW WKH WRS RI KLV DJHQGD XSRQ WDNLQJ RIILFH LQ -XQH  ,Q FRQMXQFWLRQ
ZLWK &KLHI -XVWLFH 0DUVKDOO 3UHVLGHQW (OOLRWW JDWKHUHG  SURPLQHQW MXGJHV DQG ODZ\HUV IURP
DURXQG WKH VWDWH WR DWWHQG WKH ILUVW $QQXDO *HRUJLD &RQYRFDWLRQ RQ 3URIHVVLRQDOLVP 3ULRU WR WKH
FRQYRFDWLRQHDFKLQYLWHHUHFHLYHGDFRS\ RIWKHHGLWHG(PRU\ SURFHHGLQJV DVEDFNJURXQGIRU WKH
XSFRPLQJ GHOLEHUDWLRQV 7KRVH GHOLEHUDWLRQV ZKLFK WRRN SODFH LQ 0DFRQ RQ 2FWREHU  
FHQWHUHG DURXQG WZR TXHVWLRQV  ³7KH 3UDFWLFH RI /DZ ,V 7KHUH $Q\WKLQJ 0RUH 7R ,W 7KDQ
0DNLQJ0RQH\"´DQG  ³+RZ&DQ3URIHVVLRQDOLVP%H,QVWLWXWLRQDOL]HG"´
7KH VHFRQG TXHVWLRQ LQ SDUWLFXODU UHIOHFWHG DQ HQWLUHO\ QHZ DSSURDFK WR WKH SURIHVVLRQDOLVP
LVVXH $FFRUGLQJ WR 3URIHVVRU 7KRPDV 0RUJDQ RI (PRU\ /DZ 6FKRRO ZULWHU RI WKH $%$ V
SURIHVVLRQDOLVP UHSRUW DQG D FRQYRFDWLRQ PRGHUDWRU SUHYLRXV DWWHPSWV WR H[DPLQH WKH LVVXH KDG
WDNHQWRRQDUURZDIRFXV 7KH\ FRQFHQWUDWHGH[FOXVLYHO\ RQ WKHLQGLYLGXDO SUDFWLWLRQHU DQGIDLOHG
WR DQDO\]H SURIHVVLRQDOLVP SUREOHPV  DQG UHPHGLHV  IURP D EURDGHU V\VWHPLF VWDQGSRLQW %\
FRQWUDVWWKH FRQYRFDWLRQ V LQYLWHHV ZHUH VHOHFWHGSUHFLVHO\EHFDXVH WKH\ RFFXSLHG WKH LQVWLWXWLRQDO
QLFKHV VXFK DV IRU H[DPSOH PDQDJLQJ SDUWQHU ZKHUH WKH\ KDG WKH RSSRUWXQLW\ WR DIIHFW WKRVH OHJDO
LQVWLWXWLRQV WKDW PRVW DIIHFW ODZ\HUV FRQGXFW ODZ ILUPV FRXUWV ODZ VFKRROV DQG WKH RUJDQL]HG EDU
7KH FRQYRFDWLRQ VRXJKW FRPPLWPHQWV IURP HDFK RI WKRVH IRXU LQVWLWXWLRQDO VHFWRUV WR EHJLQ SLORW
SURMHFWVZKLFKZRXOGLQWXUQSURSHOWKHSURIHVVLRQDOLVPSURMHFWDVDZKROH
)RU LWV SDUW WKH *HRUJLD 6XSUHPH &RXUW WRRN WKUHH LPSRUWDQW VWHSV WR IXUWKHU WKH HQWHUSULVH
)LUVW DW WKH FRQYRFDWLRQ LWVHOI WKH &RXUW DQQRXQFHG DQG DGPLQLVWHUHG WR WKRVH SUHVHQW D QHZ
*HRUJLD DWWRUQH\ V RDWK HPSKDVL]LQJ WKH YLUWXH RI WUXWKIXOQHVV UHYLYLQJ ODQJXDJH GDWLQJ EDFN WR
 5HIOHFWLQJ WKH LGHD WKDW WKH ZRUG ³SURIHVVLRQ´ GHULYHV IURP D URRW PHDQLQJ ³WR DYRZ
SXEOLFO\´ WKLV QHZ RDWK RI DGPLVVLRQ WR WKH 6WDWH %DU RI *HRUJLD LQGLFDWHV WKDW ZKDWHYHU RWKHU
H[SHFWDWLRQV PLJKW EH PDGH RI ODZ\HUV WUXWKWHOOLQJ LVH[SHFWHGDOZD\V DQG HYHU\ZKHUH RI HYHU\
WUXH SURIHVVLRQDO 6LQFH WKH FRQYRFDWLRQ WKH QHZ RDWK KDV EHHQ DGPLQLVWHUHG WR WKRXVDQGV RI



7KDW6SHFLDO&RPPLWWHHKDVQRZEHFRPHWKH6WDQGLQJ&RPPLWWHHRQ3URIHVVLRQDOLVP
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$WWRUQH\ V2DWK
,BBBBBBBBBBBBBVZHDUWKDW
,ZLOOWUXO\DQGKRQHVWO\MXVWO\DQG
XSULJKWO\GHPHDQP\VHOIDFFRUGLQJWR
WKHODZVDVDQDWWRUQH\FRXQVHORU
DQGVROLFLWRUDQGWKDW,ZLOOVXSSRUW
DQGGHIHQGWKH&RQVWLWXWLRQRIWKH
8QLWHG6WDWHVDQGWKH&RQVWLWXWLRQ RI
WKH6WDWHRI*HRUJLD6RKHOSPH
*RG

ODZ\HUV LQFLUFXLWVDOORYHUWKH VWDWH $GGLWLRQDOO\ WKH
QHZRDWKWRJHWKHUZLWK WKHEURDGHU SURIHVVLRQDOLVP
SURMHFW LWVHOI  KDV EHHQ WKH VXEMHFW QRW RQO\ RI ORFDO
QHZV UHSRUWV EXW DOVR RI D VWRU\ QDWLRQDOO\ EURDGFDVW RQ
&DEOH1HZV1HWZRUN &11 

$V LWV VHFRQG LQVWLWXWLRQDO DFWLRQ PHDQW WR
HQVXUH WKDW SURIHVVLRQDOLVP HIIRUWV LQ *HRUJLD ZRXOG
FRQWLQXH WKH &RXUW LVVXHG DQ RUGHU HIIHFWLYH -DQXDU\
  UHTXLULQJ HDFK RI WKH VWDWH V WKHQ  DFWLYH
ODZ\HUV WR DWWHQG DW OHDVW RQH KRXU SHU \HDU RI
FRQWLQXLQJ OHJDO HGXFDWLRQ &/( RQ WKH WRSLF RI
SURIHVVLRQDOLVP
7KLV &/( SURIHVVLRQDOLVP
UHTXLUHPHQW ZDV WKH ILUVW RI LWV NLQG LQ WKH QDWLRQ 7KH &RXUW LQ FRQFHUW ZLWK WKH ,QVWLWXWH RI
&RQWLQXLQJ /HJDO (GXFDWLRQ LQ *HRUJLD EHJDQ WR GHYHORS RULJLQDO LQVWUXFWLRQDO PDWHULDOV IRU XVH
LQWKHQHZSURIHVVLRQDOLVPFRXUVHV
7KLUG DQG SHUKDSV PRVW LPSRUWDQW IRU WKH ORQJWHUP SURVSHFWV RI WKH SURIHVVLRQDOLVP SURMHFW
WKH &RXUW LQ  ODXQFKHG WKH &KLHI -XVWLFH V &RPPLVVLRQ RQ 3URIHVVLRQDOLVP ,Q HIIHFW WKH
&RXUW V DFWLRQ LQVWLWXWLRQDOL]HG WKH SURIHVVLRQDOLVP SURMHFW LWVHOI WKHUHE\ ZHDYLQJ LW LQWR WKH DFWXDO
LQVWLWXWLRQDOIDEULFRIWKHRUJDQL]HG%DULQ*HRUJLD $V VXFK WKH &RPPLVVLRQKDVWKHSRWHQWLDOWR
VHUYH DV DQ LQVWLWXWLRQDO PRGHO WKDW FDQ EH UHSOLFDWHG E\ RWKHU EDUV DQG SURIHVVLRQDOLVP SURMHFWV
WKURXJKRXW WKH FRXQWU\ $V DQ H[DPSOH WKH &RPPLVVLRQ GHYHORSHG DQG DGRSWHG D /DZ\HU V &UHHG
DQG DQ $VSLUDWLRQDO 6WDWHPHQW RQ 3URIHVVLRQDOLVP ,W LV WKH KRSH RI WKH &RPPLVVLRQ DQG RI WKH
6XSUHPH&RXUWWKDW *HRUJLD V ODZ\HUVMXGJHVDQGOHJDOHGXFDWRUVZLOO XVH WKHVHDVLQVSLUDWLRQ WR
UHH[DPLQHWKH MXVWLILFDWLRQV RI WKH SUDFWLFH RI ODZ DQG ZLOOFRQVLGHU WKHLU FRQGXFW LQOLJKWRI WKHVH
JRDOV
7KH &RPPLVVLRQ V LQLWLDO IXQGLQJ ZDV SURYLGHG E\ D JUDQW IURP WKH &RPPLVVLRQ RQ
&RQWLQXLQJ /DZ\HU &RPSHWHQF\ LQ *HRUJLD IURP IXQGV JHQHUDWHG E\ FRQWLQXLQJ OHJDO HGXFDWLRQ
IHHV 7KH LQLWLDO IXQGLQJ ZDV GHYRWHG WR SD\PHQW RI FRQVXOWDQW IHHV DQG WKH ILUVW DQG VHFRQG
FRQYRFDWLRQV 3HUPDQHQW IXQGLQJ WKURXJK WKH SURIHVVLRQDOLVP FRQWLQXLQJ OHJDO HGXFDWLRQ IHHV
SURYLGHV IRU VWDII VDODULHV DQG EHQHILWV RIILFH VSDFH VXSSOLHV HTXLSPHQW GDWD EDVH FUHDWLRQ DQG
PDLQWHQDQFHDQGSURJUDPGHYHORSPHQW


3ULRUWRWKHDWWRUQH\V¶VRDWKLQ*HRUJLDFRQWDLQHGWKHZRUGLQJ³,VZHDU WKDW,ZLOOWUXO\DQGKRQHVWO\GHPHDQP\VHOI´
7KLVRDWKZDVWDNHQIURPDQ(QJOLVKVWDWXWHGDWLQJEDFNVHYHUDO\HDUVEHIRUHWKHIRXQGLQJRIWKHFRORQLHV)URPWKHRDWK
FDOOHG IRUDWWRUQH\VWRFRQGXFWWKHPVHOYHV³MXVWO\DQGXSULJKWO\´ ,QWKH3URIHVVLRQDOLVP&RPPLWWHHRIWKH6WDWH%DU
UHFRPPHQGHG WKDWWKHRDWKEHUHYLVHGZLWKXSGDWHG DQGFODULI\LQJODQJXDJH 6HHSDJH  +RZHYHUWKHUHYLVLRQOHIWLQWDFWWKH
ODQJXDJHRQWUXWKIXOQHVVUHVWRUHGLQ 29 Georgia State Bar Journal No. 2, 66 (1992).
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6800$5<
)RU VRPH\HDUVQRZPDQ\KDYHWDONHGRIWKHQHHGWRUHVWRUH WR $PHULFD V ODZ\HUVDVHQVH
RI SURIHVVLRQDOLVP D VHQVH RI WKH KLJKHVW DVSLUDWLRQV WKDW WKH OHJDO SURIHVVLRQ LQ $PHULFD KDV DW LWV
EHVW PRPHQWVHPERGLHG%XWVDGO\PXFKRI WKH WDON DERXW SURIHVVLRQDOLVPKDVWHQGHG WRUHPDLQ
RQO\WDON
,QPDUNHGFRQWUDVWKRZHYHU*HRUJLD V 6XSUHPH &RXUWDQG 6WDWH %DUKDYHLQIDFW DFWHGWR
SURPRWH SURIHVVLRQDOLVP 7KH\ KDYH GHYRWHG FRQVLGHUDEOH WLPH HQHUJ\ DQG IXQGLQJ WR WKHLU VKDUHG
SURMHFWRI UDLVLQJ SURIHVVLRQDOLVPVWDQGDUGV $OWKRXJK PXFK KDV EHHQ GRQH  WKH GHYHORSPHQW RI
D 0LVVLRQ 6WDWHPHQW /DZ\HU¶V &UHHG DQG $VSLUDWLRQDO 6WDWHPHQW RQ 3URIHVVLRQDOLVP WKH FUHDWLRQ
DQG VWDIILQJ RI D FRPPLVVLRQ WR RYHUVHH WKH SURIHVVLRQDOLVP &/( UHTXLUHPHQW DQQXDO
SURIHVVLRQDOLVP FRQYRFDWLRQV WRZQ KDOO PHHWLQJV ODZ VFKRRO RULHQWDWLRQV SURGXFWLRQ RI YLGHRWDSHV
DQG SXEOLFDWLRQV RQ SURIHVVLRQDOLVP WKH FRPPXQLW\ DQG SXEOLF VHUYLFH HIIRUW PHQWRULQJ SURJUDPV
 PXFK PRUH UHPDLQV WR EH GRQH :KHWKHU ZH VSHDN RI FRQYRFDWLRQV UHJLRQDO PHHWLQJV &/(
VHPLQDUV RU WKH &RPPLVVLRQ LWVHOI ZH DUH DOZD\V VSHDNLQJ RI EROG LPDJLQDWLYH SURMHFWV ZKLFK FDQ
VHUYH DV PRGHOV IRU WKH OHJDO SURIHVVLRQ WKURXJKRXW WKH 8QLWHG 6WDWHV FDUU\LQJ ZLWK WKHP SURIRXQG
LPSOLFDWLRQV IRU WKH OLIH RI WKDW SURIHVVLRQ 7KH &RPPLVVLRQFDQ DFFRPSOLVKLWVFKDUJH DQG LQ WKH
SURFHVV VWDUW WR DFFRPSOLVK SURIHVVLRQDOLVP V RYHUULGLQJ JRDO ³NQRZOHGJH DQG VNLOO LQ WKH ODZ
IDLWKIXOO\HPSOR\HGLQVHUYLFHRIFOLHQWDQGSXEOLFJRRG´
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0HPEHUV
7KH+RQRUDEOH3+DUULV+LQHV &KDLU $WODQWD
3URIHVVRU1DWKDQ6&KDSPDQ$WKHQV
3URIHVVRU&ODUN'&XQQLQJKDP$WODQWD
7KH+RQRUDEOH'DYLG3'DUGHQ0DULHWWD
7KH+RQRUDEOH-$QWRQLR'HO&DPSR$WODQWD
0U*HUDOG0(GHQILHOG6WDWHVERUR
$VVRFLDWH'HDQ$-DPHV(OOLRWW$WODQWD
7KH+RQRUDEOH+RUDFH--RKQVRQ&RYLQJWRQ
7KH+RQRUDEOH6WHYH&-RQHV$WODQWD
0V&-R\/DPSOH\)RUWVRQ$WODQWD
3URIHVVRU3DWULFN(/RQJDQ0DFRQ
0V.HOOLH.0F,QW\UH$XJXVWD
7KH+RQRUDEOH&DUOD:0F0LOOLDQ$WODQWD
-HQQLIHU&DPSEHOO0RFN6WDWHVERUR
'HDQ0DOFROP/0RUULV$WODQWD
0V:DQGD00RUULV$WODQWD
0U3DWULFN72¶&RQQRU6DYDQQDK
0V&ODXGLD66DDUL'HFDWXU
$VVLVWDQW'HDQ5LWD$6KHIIH\$WODQWD
0U5.\OH:LOOLDPV'HFDWXU
'U0RQLFD/DXUHQ:LOOLV3DUNHU6WRQH0RXQWDLQ

$GYLVRUV
7KH+RQRUDEOH5REHUW%HQKDP$WODQWD
Ms. Jennifer M. Davis, Atlanta
7KH+RQRUDEOH%ULWW&*UDQW$WODQWD
7KH+RQRUDEOH+DUROG'0HOWRQ$WODQWD
3URIHVVRU5R\6REHOVRQ$WODQWD

/,$,6216
0U-HIIUH\5'DYLV$WODQWD
0V(OL]DEHWK/)LWH$WODQWD
0V3DXOD-)UHGHULFN$WODQWD
3URIHVVRU1LFROH*,DQQDURQH$WODQWD
0V7DQJHOD6.LQJ$WODQWD
0V0LFKHOOH(:HVW$WODQWD
6WDII
0V$YDULWD/+DQVRQ$WODQWD
Ms. Terie Latala, Atlanta
Ms. Nneka Harris-Daniel, Atlanta

Italics denotes public member/non-lawyer
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&+,() -867,&(¶6 &200,66,21 21
352)(66,21$/,60
3+DUULV+LQHV&KLHI-XVWLFH
6XSUHPH&RXUWRI*HRUJLD

7HULH/DWDOD
$VVLVWDQW'LUHFWRU

$YDULWD/+DQVRQ
([HFXWLYH'LUHFWRU

1QHND+DUULV'DQLHO
$GPLQLVWUDWLYH$VVLVWDQW

0,66,21 67$7(0(17
2$7+ 2) $'0,66,21
/$:<(5¶6 &5(('
$1'

$63,5$7,21$/ 67$7(0(17
21

352)(66,21$/,60

6XLWH0DULHWWD6WUHHW1:$WODQWD*HRUJLD
3KRQH  )D[  (PDLOSURIHVVLRQDOLVP#FMFSJDRUJ

Chapter 8
29 of 36

0,66,2167$7(0(17
7KH PLVVLRQ RI WKH &KLHI -XVWLFH¶V &RPPLVVLRQ RQ
3URIHVVLRQDOLVP LV WR VXSSRUW DQG HQFRXUDJH ODZ\HUV WR H[HUFLVH
WKH KLJKHVW OHYHOV RI SURIHVVLRQDO LQWHJULW\ LQ WKHLU UHODWLRQVKLSV
ZLWK WKHLU FOLHQWV RWKHU ODZ\HUV WKH FRXUWV DQG WKH SXEOLF DQG
WR IXOILOO WKHLU REOLJDWLRQV WR LPSURYH WKH ODZ DQG WKH OHJDO
V\VWHPDQGWRHQVXUHDFFHVVWRWKDWV\VWHP

&$//,1*727$6.6
7KH &RPPLVVLRQ VHHNV WR IRVWHU DPRQJ ODZ\HUV DQ DFWLYH
DZDUHQHVV RI LWV PLVVLRQ E\ FDOOLQJ ODZ\HUV WR WKH IROORZLQJ
WDVNVLQWKHZRUGVRIIRUPHU&KLHI-XVWLFH+DUROG&ODUNH


7R UHFRJQL]H WKDW WKH UHDVRQ IRU WKH H[LVWHQFH RI ODZ\HUV
LV WR DFW DV SUREOHP VROYHUV SHUIRUPLQJ WKHLU VHUYLFH RQ
EHKDOI RI WKH FOLHQW ZKLOH DGKHULQJ DW DOO WLPHV WR WKH
SXEOLFLQWHUHVW



7R XWLOL]H WKHLU VSHFLDO WUDLQLQJ DQG QDWXUDO WDOHQWV LQ
SRVLWLRQVRIOHDGHUVKLSIRUVRFLHWDOEHWWHUPHQW



7R DGKHUH WR WKH SURSRVLWLRQ WKDW D VRFLDO FRQVFLHQFH DQG
GHYRWLRQ WR WKH SXEOLF LQWHUHVW VWDQG DV HVVHQWLDO HOHPHQWV
RIODZ\HUSURIHVVLRQDOLVP
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2$7+2) $'0,66,21
727+( 67$7( %$52) *(25*,$

³,BBBBBBBBBBBBBBBBB VZHDU WKDW , ZLOO WUXO\ DQG
Attorney’s Name

KRQHVWO\ MXVWO\ DQG XSULJKWO\ FRQGXFW P\VHOI DV D
PHPEHU RI WKLV OHDUQHG SURIHVVLRQ DQG LQ DFFRUGDQFH
ZLWK WKH *HRUJLD 5XOHV RI 3URIHVVLRQDO &RQGXFW DV DQ
DWWRUQH\ DQG FRXQVHORU DQG WKDW , ZLOO VXSSRUW DQG
GHIHQG WKH &RQVWLWXWLRQ RI WKH 8QLWHG 6WDWHV DQG WKH
&RQVWLWXWLRQ RI WKH 6WDWH RI *HRUJLD 6R KHOS PH
*RG´

As revised by the Supreme Court of Georgia, April 20, 2002
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$/$:<(5 6&5(('
7R P\ FOLHQWV , RIIHU IDLWKIXOQHVV FRPSHWHQFH GLOLJHQFH DQG JRRG
MXGJHPHQW ,ZLOO VWULYH WR UHSUHVHQW \RX DV ,ZRXOG ZDQW WR EH UHSUHVHQWHG DQG
WR EH ZRUWK\ RI \RXU WUXVW
7R WKH RSSRVLQJ SDUWLHV DQG WKHLU FRXQVHO , RIIHU IDLUQHVV LQWHJULW\ DQG
FLYLOLW\ , ZLOO VHHN UHFRQFLOLDWLRQ DQG LI ZH IDLO , ZLOO VWULYH WR PDNH RXU GLVSXWH
D GLJQLILHG RQH
7R WKH FRXUWV DQG RWKHU WULEXQDOV DQG WR WKRVH ZKR DVVLVW WKHP ,
RIIHU UHVSHFW FDQGRU DQG FRXUWHV\ , ZLOO VWULYH WR GR KRQRU WR WKH VHDUFK IRU
MXVWLFH
7R P\ FROOHDJXHV LQ WKH SUDFWLFH RI ODZ , RIIHU FRQFHUQ IRU \RXU
ZHOIDUH ,ZLOO VWULYH WR PDNH RXU DVVRFLDWLRQ D SURIHVVLRQDO IULHQGVKLS
7R WKH SURIHVVLRQ , RIIHU DVVLVWDQFH , ZLOO VWULYH WR NHHS RXU EXVLQHVV
D SURIHVVLRQ DQG RXU SURIHVVLRQ D FDOOLQJ LQ WKH VSLULW RI SXEOLF VHUYLFH
7R WKH SXEOLF DQG RXU V\VWHPV RI MXVWLFH , RIIHU VHUYLFH , ZLOO VWULYH
WR LPSURYH WKH ODZ DQG RXU OHJDO V\VWHP WR PDNH WKH ODZ DQG RXU OHJDO V\VWHP
DYDLODEOH WR DOO DQG WR VHHN WKH FRPPRQJRRGWKURXJKWKHUHSUHVHQWDWLRQRIP\
FOLHQWV

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia
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7KH &RXUW EHOLHYHV WKHUH DUH XQIRUWXQDWH WUHQGV RI FRPPHUFLDOL]DWLRQ DQG ORVV RI SURIHVVLRQDO
FRPPXQLW\ LQ WKH FXUUHQW SUDFWLFH RI ODZ 7KHVH WUHQGV DUH PDQLIHVWHG LQ DQ XQGXH HPSKDVLV RQ WKH
ILQDQFLDO UHZDUGV RI SUDFWLFH D ODFN RI FRXUWHV\ DQG FLYLOLW\ DPRQJ PHPEHUV RI RXU SURIHVVLRQ D
ODFNRIUHVSHFWIRUWKH MXGLFLDU\ DQG IRURXUV\VWHPV RIMXVWLFHDQGDODFNRIUHJDUGIRURWKHUVDQG
IRU WKH FRPPRQ JRRG $V D FRPPXQLW\ RI SURIHVVLRQDOV ZH VKRXOG VWULYH WR PDNH WKH LQWHUQDO
UHZDUGVRIVHUYLFH FUDIW DQGFKDUDFWHU DQGQRWWKHH[WHUQDO UHZDUGRIILQDQFLDO JDLQWKH SULPDU\
UHZDUGVRIWKHSUDFWLFHRIODZ,QRXUSUDFWLFHVZH VKRXOGUHPHPEHU WKDW WKH SULPDU\MXVWLILFDWLRQ
IRU ZKR ZH DUH DQG ZKDW ZH GR LV WKH FRPPRQ JRRG ZH FDQ DFKLHYH WKURXJK WKH IDLWKIXO
UHSUHVHQWDWLRQ RI SHRSOH ZKR GHVLUH WR UHVROYH WKHLU GLVSXWHV LQ D SHDFHIXO PDQQHU DQG WR SUHYHQW
IXWXUH GLVSXWHV :H VKRXOG UHPHPEHU DQG ZH VKRXOG KHOS RXU FOLHQWV UHPHPEHU WKDW WKH ZD\ LQ
ZKLFKRXUFOLHQWV UHVROYHWKHLUGLVSXWHV GHILQHV SDUWRIWKHFKDUDFWHURIRXUVRFLHW\ DQG ZH VKRXOG
DFWDFFRUGLQJO\
$V SURIHVVLRQDOV ZH QHHG DVSLUDWLRQDO LGHDOV WR KHOS ELQG XV WRJHWKHU LQ D SURIHVVLRQDO
FRPPXQLW\ $FFRUGLQJO\ WKH &RXUW LVVXHV WKH IROORZLQJ $VSLUDWLRQDO 6WDWHPHQW VHWWLQJ IRUWK
JHQHUDODQGVSHFLILFDVSLUDWLRQDOLGHDOVRIRXUSURIHVVLRQ7KLVVWDWHPHQWLVDEHJLQQLQJOLVWRIWKH
LGHDOV RI RXU SURIHVVLRQ ,W LV SULPDULO\ LOOXVWUDWLYH 2XU SXUSRVH LV QRW WR UHJXODWH DQG FHUWDLQO\ QRW
WRSURYLGHDEDVLVIRUGLVFLSOLQH EXWUDWKHUWRDVVLVWWKH%DU VHIIRUWVWRPDLQWDLQDSURIHVVLRQDOLVP
WKDW FDQ VWDQG DJDLQVW WKH QHJDWLYH WUHQGV RI FRPPHUFLDOL]DWLRQ DQG ORVV RI FRPPXQLW\ ,W LV WKH
&RXUW V KRSH WKDW *HRUJLD V ODZ\HUV MXGJHV DQG OHJDO HGXFDWRUV ZLOO XVH WKH IROORZLQJ DVSLUDWLRQDO
LGHDOV WR UHH[DPLQH WKH MXVWLILFDWLRQV RI WKH SUDFWLFH RI ODZ LQ RXU VRFLHW\ DQG WR FRQVLGHU WKH
LPSOLFDWLRQV RI WKRVH MXVWLILFDWLRQV IRU WKHLU FRQGXFW 7KH &RXUW IHHOV WKDW HQKDQFHPHQW RI
SURIHVVLRQDOLVP FDQ EH EHVW EURXJKW DERXW E\ WKH FRRSHUDWLYH HIIRUWV RI WKH RUJDQL]HG EDU WKH FRXUWV
DQGWKHODZVFKRROVZLWKHDFKJURXSZRUNLQJLQGHSHQGHQWO\EXWDOVRMRLQWO\LQWKDWHIIRUW

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia
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*(1(5$/ $63,5$7,21$/ ,'($/6
$VDODZ\HU,ZLOODVSLUH
D

7R SXW ILGHOLW\ WR FOLHQWV DQG WKURXJK FOLHQWV WR WKH FRPPRQ JRRG EHIRUH VHOILVK
LQWHUHVWV

E

7R PRGHO IRU RWKHUV DQG SDUWLFXODUO\ IRU P\ FOLHQWV WKH UHVSHFW GXH WR WKRVH ZH FDOO
XSRQ WR UHVROYH RXU GLVSXWHV DQG WKH UHJDUG GXH WR DOO SDUWLFLSDQWV LQ RXU GLVSXWH
UHVROXWLRQSURFHVVHV

F

7R DYRLG DOO IRUPV RI ZURQJIXO GLVFULPLQDWLRQ LQ DOO RI P\ DFWLYLWLHV LQFOXGLQJ
GLVFULPLQDWLRQ RQ WKH EDVLV RI UDFH UHOLJLRQ VH[ DJH KDQGLFDS YHWHUDQ VWDWXV RU
QDWLRQDORULJLQ7KHVRFLDOJRDOVRIHTXDOLW\ DQG IDLUQHVVZLOOEHSHUVRQDOJRDOVIRU
PH

G

7R SUHVHUYH DQG LPSURYH WKH ODZ WKH OHJDO V\VWHP DQG RWKHU GLVSXWH UHVROXWLRQ
SURFHVVHVDVLQVWUXPHQWVIRUWKHFRPPRQJRRG

H

7R PDNH WKH ODZ WKH OHJDO V\VWHP DQG RWKHU GLVSXWH UHVROXWLRQ SURFHVVHV DYDLODEOH
WRDOO

I

7R SUDFWLFHZLWKDSHUVRQDOFRPPLWPHQW WR WKHUXOHVJRYHUQLQJ RXUSURIHVVLRQDQG
WRHQFRXUDJHRWKHUVWRGRWKHVDPH

J

7R SUHVHUYH WKH GLJQLW\ DQG WKH LQWHJULW\ RI RXU SURIHVVLRQ E\ P\ FRQGXFW 7KH
GLJQLW\ DQG WKH LQWHJULW\ RI RXU SURIHVVLRQ LV DQ LQKHULWDQFH WKDW PXVW EH PDLQWDLQHG
E\HDFKVXFFHVVLYHJHQHUDWLRQRIODZ\HUV

K

7R DFKLHYH WKH H[FHOOHQFH RI RXU FUDIW HVSHFLDOO\ WKRVH WKDW SHUPLW PH WR EH WKH
PRUDOYRLFH RIFOLHQWVWR WKHSXEOLFLQ DGYRFDF\ ZKLOHEHLQJWKHPRUDOYRLFHRIWKH
SXEOLF WR FOLHQWV LQ FRXQVHOLQJ *RRG ODZ\HULQJ VKRXOG EH D PRUDO DFKLHYHPHQW IRU
ERWKWKHODZ\HUDQGWKHFOLHQW

,

7RSUDFWLFHODZQRWDVDEXVLQHVVEXWDVDFDOOLQJLQWKHVSLULWRISXEOLFVHUYLFH

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia
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63(&,),& $63,5$7,21$/ ,'($/6
$VWRFOLHQWV,ZLOODVSLUH
D

7RH[SHGLWLRXVDQGHFRQRPLFDODFKLHYHPHQWRIDOOFOLHQWREMHFWLYHV

E

7RIXOO\LQIRUPHGFOLHQWGHFLVLRQPDNLQJ$VDSURIHVVLRQDO,VKRXOG






F

7RIDLUDQGHTXLWDEOHIHHDJUHHPHQWV$VDSURIHVVLRQDO,VKRXOG







G

&RXQVHOFOLHQWVDERXWDOOIRUPVRIGLVSXWHUHVROXWLRQ
&RXQVHO FOLHQWV DERXW WKH YDOXH RI FRRSHUDWLRQ DV D PHDQV WRZDUGV WKH
SURGXFWLYHUHVROXWLRQRIGLVSXWHV
0DLQWDLQ WKH V\PSDWKHWLF GHWDFKPHQW WKDW SHUPLWV REMHFWLYH DQG LQGHSHQGHQW
DGYLFHWRFOLHQWV
&RPPXQLFDWHSURPSWO\DQGFOHDUO\ZLWKFOLHQWVDQG
5HDFK FOHDU DJUHHPHQWV ZLWK FOLHQWV FRQFHUQLQJ WKH QDWXUH RI WKH
UHSUHVHQWDWLRQ

'LVFXVVDOWHUQDWLYHPHWKRGVRIFKDUJLQJIHHVZLWKDOOFOLHQWV
2IIHUIHHDUUDQJHPHQWVWKDWUHIOHFWWKHWUXHYDOXHRIWKHVHUYLFHVUHQGHUHG
5HDFKDJUHHPHQWVZLWKFOLHQWVDVHDUO\LQWKHUHODWLRQVKLSDVSRVVLEOH
'HWHUPLQH WKH DPRXQW RI IHHVE\ FRQVLGHUDWLRQRI PDQ\ IDFWRUV DQG QRWMXVW
WLPHVSHQWE\WKHDWWRUQH\
3URYLGHZULWWHQDJUHHPHQWVDVWRDOOIHHDUUDQJHPHQWVDQG
5HVROYH DOO IHH GLVSXWHV WKURXJK WKH DUELWUDWLRQ PHWKRGV SURYLGHG E\ WKH
6WDWH%DURI*HRUJLD

7R FRPSO\ ZLWK WKH REOLJDWLRQV RI FRQILGHQWLDOLW\ DQG WKH DYRLGDQFH RI FRQIOLFWLQJ
OR\DOWLHV LQ D PDQQHU GHVLJQHG WR DFKLHYH WKH ILGHOLW\ WR FOLHQWV WKDW LV WKH SXUSRVH RI
WKHVHREOLJDWLRQV

$VWRRSSRVLQJSDUWLHVDQGWKHLUFRXQVHO,ZLOODVSLUH
D

7R FRRSHUDWH ZLWK RSSRVLQJ FRXQVHO LQ D PDQQHU FRQVLVWHQW ZLWK WKH FRPSHWHQW
UHSUHVHQWDWLRQRIDOOSDUWLHV$VDSURIHVVLRQDO,VKRXOG




E

1RWLI\RSSRVLQJFRXQVHOLQDWLPHO\IDVKLRQRIDQ\FDQFHOOHGDSSHDUDQFH
*UDQWUHDVRQDEOHUHTXHVWVIRUH[WHQVLRQVRUVFKHGXOLQJFKDQJHVDQG
&RQVXOWZLWKRSSRVLQJFRXQVHOLQWKHVFKHGXOLQJ RIDSSHDUDQFHVPHHWLQJV
DQGGHSRVLWLRQV

7R WUHDW RSSRVLQJ FRXQVHO LQ D PDQQHU FRQVLVWHQW ZLWK KLV RU KHU SURIHVVLRQDO
REOLJDWLRQV DQG FRQVLVWHQW ZLWK WKH GLJQLW\ RI WKH VHDUFK IRU MXVWLFH $V D
SURIHVVLRQDO,VKRXOG

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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1RW VHUYH PRWLRQV RU SOHDGLQJV LQ VXFK D PDQQHU RU DW VXFK D WLPH DV WR
SUHFOXGHRSSRUWXQLW\IRUDFRPSHWHQWUHVSRQVH
%HFRXUWHRXVDQGFLYLOLQDOOFRPPXQLFDWLRQV
5HVSRQGSURPSWO\WRDOOUHTXHVWVE\RSSRVLQJFRXQVHO
$YRLG UXGHQHVV DQG RWKHU DFWV RI GLVUHVSHFW LQ DOO PHHWLQJV LQFOXGLQJ
GHSRVLWLRQVDQGQHJRWLDWLRQV
3UHSDUHGRFXPHQWVWKDWDFFXUDWHO\UHIOHFWWKHDJUHHPHQWRIDOOSDUWLHVDQG
&OHDUO\ LGHQWLI\ DOO FKDQJHV PDGH LQ GRFXPHQWV VXEPLWWHG E\ RSSRVLQJ
FRXQVHOIRUUHYLHZ

$VWRWKHFRXUWVRWKHUWULEXQDOVDQGWRWKRVHZKRDVVLVWWKHP,ZLOODVSLUH
D

7R UHSUHVHQW P\ FOLHQWV LQ D PDQQHU FRQVLVWHQW ZLWK WKH SURSHU IXQFWLRQLQJ RI D IDLU
HIILFLHQWDQGKXPDQHV\VWHPRIMXVWLFH$VDSURIHVVLRQDO,VKRXOG







E

$YRLGQRQHVVHQWLDOOLWLJDWLRQDQGQRQHVVHQWLDOSOHDGLQJLQOLWLJDWLRQ
([SORUHWKHSRVVLELOLWLHVRIVHWWOHPHQWRIDOOOLWLJDWHGPDWWHUV
6HHN QRQFRHUFHG DJUHHPHQW EHWZHHQ WKH SDUWLHV RQ SURFHGXUDO DQG
GLVFRYHU\PDWWHUV
$YRLG DOO GHOD\V QRW GLFWDWHG E\ D FRPSHWHQW SUHVHQWDWLRQ RI D FOLHQW V FODLPV
3UHYHQW PLVXVHV RI FRXUW WLPH E\ YHULI\LQJ WKH DYDLODELOLW\ RI NH\ SDUWLFLSDQWV
IRUVFKHGXOHGDSSHDUDQFHVEHIRUHWKHFRXUWDQGE\EHLQJSXQFWXDODQG
$GYLVH FOLHQWV DERXW WKH REOLJDWLRQV RI FLYLOLW\ FRXUWHV\ IDLUQHVV
FRRSHUDWLRQ DQG RWKHU SURSHU EHKDYLRU H[SHFWHG RI WKRVH ZKR XVH RXU
V\VWHPVRIMXVWLFH

7RPRGHOIRURWKHUVWKHUHVSHFWGXHWRRXUFRXUWV$VDSURIHVVLRQDO,VKRXOG









$FWZLWKFRPSOHWHKRQHVW\
.QRZFRXUWUXOHVDQGSURFHGXUHV
*LYHDSSURSULDWHGHIHUHQFHWRFRXUWUXOLQJV
$YRLGXQGXHIDPLOLDULW\ZLWKPHPEHUVRIWKHMXGLFLDU\
$YRLG XQIRXQGHG XQVXEVWDQWLDWHG RU XQMXVWLILHG SXEOLF FULWLFLVP RI PHPEHUV
RIWKHMXGLFLDU\
6KRZUHVSHFWE\DWWLUHDQGGHPHDQRU
$VVLVWWKHMXGLFLDU\LQGHWHUPLQLQJWKHDSSOLFDEOHODZDQG
6HHN WR XQGHUVWDQG WKH MXGLFLDU\ V REOLJDWLRQV RI LQIRUPHG DQG LPSDUWLDO
GHFLVLRQPDNLQJ

$VWRP\FROOHDJXHVLQWKHSUDFWLFHRIODZ,ZLOODVSLUH
D

7RUHFRJQL]HDQGWRGHYHORSRXULQWHUGHSHQGHQFH

E

7R UHVSHFW WKH QHHGV RI RWKHUV HVSHFLDOO\ WKH QHHG WR GHYHORS DV D ZKROH SHUVRQ DQG

F

7R DVVLVW P\ FROOHDJXHV EHFRPH EHWWHU SHRSOH LQ WKH SUDFWLFH RI ODZ DQG WR DFFHSW
WKHLUDVVLVWDQFHRIIHUHGWRPH

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
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$VWRRXUSURIHVVLRQ,ZLOODVSLUH
D

7RLPSURYHWKHSUDFWLFHRIODZ$VDSURIHVVLRQDO,VKRXOG




E

$VVLVWLQFRQWLQXLQJOHJDOHGXFDWLRQHIIRUWV
$VVLVWLQRUJDQL]HGEDUDFWLYLWLHVDQG
$VVLVWODZVFKRROVLQWKHHGXFDWLRQRIRXUIXWXUHODZ\HUV

7R SURWHFW WKH SXEOLF IURP LQFRPSHWHQW RU RWKHU ZURQJIXO ODZ\HULQJ
SURIHVVLRQDO,VKRXOG




$V D

$VVLVWLQEDUDGPLVVLRQVDFWLYLWLHV
5HSRUWYLRODWLRQVRIHWKLFDOUHJXODWLRQVE\IHOORZODZ\HUVDQG
$VVLVW LQ WKH HQIRUFHPHQW RI WKH OHJDO DQG HWKLFDO VWDQGDUGV LPSRVHG XSRQ DOO
ODZ\HUV

$VWRWKHSXEOLFDQGRXUV\VWHPVRIMXVWLFH,ZLOODVSLUH
D

7RFRXQVHOFOLHQWVDERXWWKHPRUDODQGVRFLDOFRQVHTXHQFHVRIWKHLUFRQGXFW

E 7R FRQVLGHU WKH HIIHFW RI P\ FRQGXFW RQ WKH LPDJH RI RXU V\VWHPV RI MXVWLFH LQFOXGLQJ WKH
VRFLDO HIIHFW RI DGYHUWLVLQJ PHWKRGV $V D SURIHVVLRQDO , VKRXOG HQVXUH WKDW DQ\
DGYHUWLVHPHQWRIP\VHUYLFHV
 LVFRQVLVWHQWZLWKWKHGLJQLW\RIWKHMXVWLFHV\VWHPDQGDOHDUQHGSURIHVVLRQ
 SURYLGHV D EHQHILFLDO VHUYLFH WR WKH SXEOLF E\ SURYLGLQJ DFFXUDWH LQIRUPDWLRQ
DERXWWKHDYDLODELOLW\RIOHJDOVHUYLFHV
 HGXFDWHVWKHSXEOLFDERXWWKHODZDQGOHJDOV\VWHP
 SURYLGHV FRPSOHWHO\ KRQHVW DQG VWUDLJKWIRUZDUG LQIRUPDWLRQ DERXW P\
TXDOLILFDWLRQVIHHVDQGFRVWVDQG
 GRHV QRW LPSO\ WKDW FOLHQWV OHJDO QHHGV FDQ EH PHW RQO\ WKURXJK DJJUHVVLYH
WDFWLFV
F

7R SURYLGH WKH SUR ERQR UHSUHVHQWDWLRQ WKDW LV QHFHVVDU\ WR PDNH RXU V\VWHP RI
MXVWLFHDYDLODEOHWRDOO

G

7RVXSSRUWRUJDQL]DWLRQVWKDWSURYLGHSURERQRUHSUHVHQWDWLRQWRLQGLJHQWFOLHQWV

H

7RLPSURYHRXUODZVDQGOHJDOV\VWHPE\IRUH[DPSOH





6HUYLQJDVDSXEOLFRIILFLDO
$VVLVWLQJ LQ WKH HGXFDWLRQ RI WKH SXEOLF FRQFHUQLQJ RXU ODZV DQG OHJDO
V\VWHP
&RPPHQWLQJSXEOLFO\XSRQRXUODZVDQG
8VLQJ RWKHU DSSURSULDWH PHWKRGV RI HIIHFWLQJ SRVLWLYH FKDQJH LQ RXU ODZV DQG
OHJDOV\VWHP

Entered by Order of Supreme Court of Georgia, October 9, 1992, nunc pro tunc July 3, 1990; Part IX of the
Rules and Regulations of the State Bar of Georgia
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ICLE BOARD
Name

Position

Term Expires

Carol V. Clark

Member

2019

Harold T. Daniel, Jr.

Member

2019

Laverne Lewis Gaskins

Member

2018

Allegra J. Lawrence

Member

2019

C. James McCallar, Jr.

Member

2018

Jennifer Campbell Mock

Member

2020

Patrick T. O’Connor

Member

2018

Kenneth L. Shigley

Member

2020

A. James Elliott

Emory University

2019

Buddy M. Mears

John Marshall

2019

Dean Daisy Hurst Floyd

Mercer University

2019

Carol Ellis Morgan

University of Georgia

2019

Hon. Harold David Melton

Liaison

2018

Jeffrey Reese Davis

Staff Liaison

2018

Tangela Sarita King

Staff Liaison

2018
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GEORGIA MANDATORY CLE FACT SHEET
Every “active” attorney in Georgia must attend 12 “approved” CLE hours of instruction annually,
with one of the CLE hours being in the area of legal ethics and one of the CLE hours being in
the area of professionalism. Furthermore, any attorney who appears as sole or lead counsel in
the Superior or State Courts of Georgia in any contested civil case or in the trial of a criminal
case in 1990 or in any subsequent calendar year, must complete for such year a minimum of
three hours of continuing legal education activity in the area of trial practice. These trial practice
hours are included in, and not in addition to, the 12 hour requirement. ICLE is an “accredited”
provider of “approved” CLE instruction.
Excess creditable CLE hours (i.e., over 12) earned in one CY may be carried over into the next
succeeding CY. Excess ethics and professionalism credits may be carried over for two years.
Excess trial practice hours may be carried over for one year.
A portion of your ICLE name tag is your ATTENDANCE CONFIRMATION which indicates the
program name, date, amount paid, CLE hours (including ethics, professionalism and trial
practice, if any) and should be retained for your personal CLE and tax records. DO NOT SEND
THIS CARD TO THE COMMISSION!
ICLE will electronically transmit computerized CLE attendance records directly into the Official
State Bar Membership computer records for recording on the attendee’s Bar record. Attendees
at ICLE programs need do nothing more as their attendance will be recorded in their Bar
record.
Should you need CLE credit in a state other than Georgia, please inquire as to the procedure
at the registration desk. ICLE does not guarantee credit in any state other than Georgia.
If you have any questions concerning attendance credit at ICLE seminars, please call:
678-529-6688

